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Class  Action  Suits 
Against  Public  Schools 


I 

Laurie  Mesibov 


MANY  LAWSUITS  against  school  systems  are  brought 
as  class  actions.  A  class  action  is  a  procedural  device  in 
which  a  group  is  certified  as  a  "class,"  so  that  an  individual 
m^  sue  on  his  own  behalf  and  for  others  similarly  situated 
who  are  not  named  parties  to  the  litigation.  Most  class 
action  suits  in  the  field  of  education  are  brought  in  federal 
courts,  and  this  article  will  discuss  only  federal  suits.'  The 
class  action  procedure  is  designed  to  provide  a  just,  speedy, 
and  inexpensive^  mechanism  to  determine  group  rights 
while  protecting  individual  concerns.  The  certification  of 
a  group  that  brings  or  defends  a  class  action  suit  is  mere- 
ly a  legal  fiction  to  make  a  dispute  involving  many 
claimants  or  defendants  resemble  one  between  two 
individuals. 

Any  federal  civil  action  may  be  maintained  as  a  class 
action.'  All  class  actions  result  in  a  judgment  that  binds 
those  whom  the  court  finds  to  be  members  of  the  class, 
whether  or  not  the  judgment  is  favorable  to  the  class."  For 
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The  author  is  a  third-year  law  student  at  the  University  of  North  Carolina 
School  of  l^w.  In  the  summer  of  1983  she  served  at  the  Institute  of  Govern- 
ment as  law  clerk  to  Robert  Phay. 

1.  5  H.  Newberg,  Newberg  on  Class  Actions,  §§  8752,  1205a  (1977 
and  Supp.).  State  class  action  rules  vary.  Cases  and  statutes  are  collected 
in  §§  1210-1220b. 

2.  Fed.  R.  Civ.  P.  1.  (Every  rule  shall  be  construed  to  secure  the  just, 
speedy,  and  inexpensive  determination  of  every  action.) 

3  C.  Wright,  Law  of  Federal  Courts  §  72  (4th  ed.  1983). 
4.  Fed.  R.  Civ.  P  23  (c)(3). 


The  Nontraditional 
Family:  Legal  Problems 
for  Schools 

Douglas  S.  Punger 


THE  "TRADITIONAL"  FAMILY,  consisting  of  a  hus- 
band and  a  wife  and  the  children  born  of  their  marriage, 
is  no  longer  the  predominant  family  structure  in  our  society. 
School  officials  are  confronted  with  a  variety  of  family 
relationships  within  the  home.  Because  most  of  our  laws 
and  regulations  are  based  on  the  belief  that  the  traditional 
family  still  exists,  school  officials  occasionally  have  prob- 
lems applying  the  old  rules  to  contemporary  problems. 
Unfortunately,  the  law  has  been  slow  to  develop  new  rules 
to  address  these  problems.  This  article  will  present  a 
number  of  frequently  encountered  situations  and  offer  sug- 
gestions on  how  to  deal  with  them. 


The  Assumed  Name 


Mrs.  Suzie  Surname  presented  her  son  to  the  prin- 
cipal of  Washington  Elementary  School  for  enrollment  in 
kindergarten.  On  the  enrollment  card  she  listed  the  boy's 
name  as  John  Surname. 

In  accordance  with  established  procedures,  the  prin- 
cipal asked  to  see  a  copy  of  John's  birth  certificate  in  order 


The  author  is  school  attorney  for  the  Winston-Salem/Forsyth  County 
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to  verify  that  he  was  the  legal  age  to  enter  school.  Mrs. 
Surname,  visibly  upset,  asked  to  speak  with  the  principal 
privately.  Almost  in  tears,  she  explained  to  the  principal 
that  she  married  John's  father,  Nate  Farther,  when  they 
were  just  out  of  high  school.  Within  a  year,  and  soon  after 
John's  birth,  they  were  divorced.  A  year  after  that  she  mar- 
ried her  present  husband.  Will  Surname.  Mrs.  Surname 
told  the  principal  that  John  did  not  know  that  Will  was 
not  his  father.  She  and  her  husband  had  moved  to 
Washington,  D.C.,  after  their  wedding  and  had  simply  told 
people  that  John  was  their  son.  She  begged  the  principal 
to  register  John  for  school  by  the  only  name  he  knew. 


May  the  Principal  Grant  the  Mother's  Request? 

In  some  states  the  law  says  that  both  parents,  if  both 
are  living,  must  consent  to  the  change  of  a  minor  child's 
name.  Other  states  allow  a  single  parent  to  petition  for  a 
change  of  a  child's  name,  provided  that  proper  notice  and 
an  opportunity  to  be  heard  are  given  to  the  other  parent. 
It  is  generally  recognized,  however,  that  the  father  has  a 
protectible  interest  in  having  his  child  bear  the  paternal 
surname  even  though  the  mother  may  have  been  awarded 
custody.  For  this  reason,  a  name  change  requested  by  a 
mother  to  avoid  an  inconvenience  or  an  embarrassment 
to  her  and  the  child  should  not  be  authorized  against  the 
father's  objections.' 

The  North  Carolina  change-of-name  statute,  G.S.  101-2 
et  seq.,  requires  the  consent  of  both  parents  to  the  change 
of  a  minor's  name  unless  (a)  one  parent  is  deceased;  (b) 
the  child  is  16  or  older;  or  (c)  one  parent  has  abandoned 
the  child.  If  a  court  of  competent  jurisdiction  has  not 
declared  the  child  to  be  abandoned,  the  parent  who  peti- 
tions for  the  name  change  must  notify  the  other  parent 
by  certified  mail  of  both  the  petition  and  the  allegation 
that  the  child  has  been  abandoned.  The  other  parent  has 
the  right  to  contest  the  petition  and  to  challenge  that 
allegation. 

In  my  opinion,  it  would  be  inadvisable,  if  not  illegal, 
to  enroll  a  child  in  school  under  an  assumed  name  without 
the  consent  of  both  parents.  The  noncustodial  parent 
(generally  the  father)  would  have  a  reasonable  basis  to  com- 
plain if  he  discovers  that  his  child  has  ceased  to  use  his 
surname  without  his  consent. 


1.  57  Am.  Jur.  2d  Name  §  14  (1971)  as  cited  in  3  Lee,  N.C.  Family 
Law  §  240.1  ChiUfs  Surname,  pp.  200-1. 


There  is  a  way  to  address  Mrs.  Surname's  concerns 
and  preserve  the  father's  rights.  The  boy  could  be  enrolled 
as  John  Farther,  his  legal  name,  but  the  classroom  teacher 
could  be  instructed  to  use  the  name  John  Surname  on  a 
temporary  basis  if  the  mother  agreed  to  petition  the  court 
for  a  name  change  and/or  Mr.  Surname  agreed  to  petition 
the  court  for  an  adoption  of  the  child  and  a  name  change. 
In  most  states,  neither  petition  can  be  granted  without 
notice  to  the  father.  If  the  father  does  not  object  or  the 
court  grants  the  petition  over  the  father's  objections,  the 
child's  temporary  assumed  name  will  become  his  legal 
name.  If  the  court  denies  the  petition,  the  child  will  have 
to  be  told  about  his  natural  father,  and  the  school  will  have 
to  stop  using  the  assumed  name. 

If  John  Surname  had  been  bom  out  of  wedlock  and 
Will  Surname  were  his  natural  father,  his  birth  certificate 
could  and  should  be  amended  simply  by  submitting  proof 
to  the  State  Registrar  of  Vital  Statistics  that  his  parents  had 
married  after  John  was  born.^ 

The  fact  that  a  parent  seeks  to  enroll  a  child  whose 
surname  is  not  the  same  as  the  parents'  does  not  necessarily 
mean  that  the  child  was  born  of  a  previous  marriage  or 
out  of  wedlock.  The  Federal  District  Court  for  the  Eastern 
District  of  North  Carolina  ruled  in  O'Brian  \:  Tilson^  that 
parents  may  select  any  surname  they  choose  for  their  child, 
free  from  state  interference.  Before  this  decision  North 
Carolina,  like  most  states,  followed  the  common  law  rule 
that  required  that  a  child's  surname  be  the  same  as  his 
father's,  if  his  parents  were  married  when  he  was  conceived 
or  born." 


Access  to  School  Records 

Chris  Dody  came  to  see  the  principal  to  discuss  his 
son's  poor  academic  and  discipline  record.  He  explained 
that  the  child  was  having  some  emotional  problems  since 
his  parents'  divorce.  The  boy  had  had  to  testify  in  court 
during  the  custody  hearing  and  to  say  which  parent  he 
preferred  to  live  with.  Although  the  child  chose  to  live 


2.  In  North  Carolina,  this  procedure  is  set  forth  in  N.C.  Gen.  Stat. 
§  130-60(a)(l). 

3.  523  F.  Supp.  494  (1981). 

4.  N.C.  Gen.  Stat.  §  130-50(e),  57  Am.  Jur.  2d  Name  §  3  (1971).  65 
C.J.S.  Names  §  3  (1966),  Lee,  op.  cii.  supra  note  1  at  199-200. 
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with  his  father,  his  psychiatrist  believed  that  having  to  re- 
ject his  mother  was  troubling  him. 

Mr.  Dody  told  the  principal  that  his  former  wife  had 
threatened  to  reopen  the  question  of  custody  if  the  boy  did 
not  do  well  in  school.  He  explained  how  attached  he  and 
the  boy  had  become  living  together,  and  he  said  that  the 
boy  needed  a  masculine  influence  at  this  point  in  his  life. 
Finally,  he  asked  the  principal  to  keep  from  the  mother 
any  information  about  the  boy's  school  problems. 


May  the  Principal  Grant  the  Father's  Request? 

The  Family  Educational  Rights  and  Privacy  Act  of 
1974  (FERPA)'  provides  that,  in  general,  parents  have 
an  equal  right  of  access  to  their  child's  education  records. 
Some  educators  incorrectly  believe  that  the  custodial 
parent  can  legally  control  access  to  their  child's  educa- 
tion records  and  can  prevent  the  noncustodial  parent 
from  seeing  them.  The  federal  regulations  that  implement 
the  FERPA  are  quite  clear. 

An  educational  agency  or  institution  may  presume  that 
either  parent  of  the  student  has  authority  to  inspect  and 
review  the  education  records  of  the  student  unless  the 
agency  or  institution  has  been  provided  with  evidence 
that  there  is  a  legally  binding  instrument,  or  a  state  law 
or  court  order  granting  such  matters  as  divorce,  separa- 
tion or  custody,  which  provides  to  the  contrary.* 

My  experience  is  that  court  orders  and  separation 
agreements  pertaining  to  the  custody  and  support  of 
children  rarely,  if  ever,  address  access  to  school  records. 
Unless  the  noncustodial  parent's  right  of  access  to  those 
records  is  specifically  waived  or  denied  in  the  legal  in- 
strument, both  parents  retain  the  right  to  inspect  and  copy 
the  records. 

Even  if  the  noncustodial  parent  has  been  denied  visita- 
tion rights  by  court  order,  he  (or  she)  probably  has  not 
lost  access  to  school  records.  There  may  appear  to  be  a 
logical  relationship  between  these  two  rights  or  privileges, 
but  as  a  practical  matter  they  are  separate.  Obtaining  ac- 
cess to  school  records  need  not  involve  any  direct  contact 
with  the  child,  and  it  may  be  the  only  means  available  for 
a  noncustodial  parent  to  follow  his  or  her  child's  growth 
and  development.  I  am  not  aware  of  any  litigation  on  this 
question.  In  the  absence  of  a  specific  statement  in  the  court 
order  denying  the  noncustodial  parent's  right  of  access  to 
school  records,  1  believe  that  the  general  rule  remains  in 
effect. 

The  school  official's  problem  in  controlling  access  to 
school  records  is  not  limited  to  the  conflict  between  the 


5.  P.L.  93-380.  §  513,  28  U.S.C.  §  1232g. 

6.  45  C.F.R.  §  99.22(c). 
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custodial  and  noncustodial  parents.  In  a  nontraditional 
family  setting,  it  is  not  uncommon  for  a  grandparent,  step- 
parent, foster  parent,  or  other  person  to  assume  the  respon- 
sibilities of  a  parent  and  to  want  access  to  the  child's  school 
records.  Fortunately,  the  drafters  of  the  federal  regulations 
that  implement  the  FERPA,  aware  of  this  problem,  defined 
"parent"  broadly.  The  term  includes  "a  parent,  guardian 
or  an  individual  acting  as  a  parent  of  a  student  in  the 
absence  of  a  parent  or  guardian."''  The  comments  that 
precede  the  regulations  say  that  the  term  was  defined  in 
this  way  in  order  to  include  foster  parents  and  others  who 
serve  in  the  place  of  parents. 

In  my  opinion,  the  most  significant  phrase  contained 
in  the  above  definition  is  "in  the  absence  of  a  parent." 
While  the  presence  of  both  parents  in  a  traditional  family 
setting  precludes  a  grandparent's  access  to  a  grandchild's 
school  records,  the  absence  of  one  or  both  parents  opens 
the  door  for  access  by  a  grandparent  or  some  other  per- 
son who  acts  as  a  parent  of  a  student  even  if  the  person 
does  not  have  legal  custody  or  guardianship  of  the  child. 

More  specifically,  the  FERPA  regulations  may  be  read 
as  granting  access  to  those  individuals  who  stand  in  loco 
parentis  to  a  child.  Generally,  this  includes  a  person  who 
takes  a  child  into  his  own  home  and  treats  him  as  a  member 
of  his  family,  educating  and  supporting  him  as  he  would 
his  own  child.*  This  relationship  does  not  arise  from  the 
mere  temporary  placement  of  a  child  in  the  care  of  some- 
one other  than  a  parent.  It  is  established  "only  when  the 
person  with  whom  the  child  is  placed  intends  to  assume 
the  status  of  a  parent— by  taking  on  the  obligations  inciden- 
tal to  the  parental  relationship,  particularly  that  of  sup- 
port and  maintenance."' 

Whether  a  person  stands  in  loco  parentis  is  determined 
by  all  of  the  facts  and  circumstances  surrounding  his  rela- 
tionship to  the  child.  For  example,  a  stepfather  is  under 
no  legal  obligation  to  support  his  wife's  children  of  a 
previous  marriage.  If  he  voluntarily  assumes  the  respon- 
sibilities for  their  care  and  financial  support,  he  places 
himself  in  loco  parentis  to  them  and  gains  the  reciprocal 
rights  and  obligations  of  a  parent.'"  In  that  case,  he  should 
be  entitled  to  access  to  the  child's  education  records.  If 
both  the  natural  father  and  stepfather  provide  some  finan- 
cial support,  care,  and  maintenance  for  the  child,  they 
might  both  be  given  access  to  the  child's  records. 


7.  Id.  at  §  99.3. 

8.  Lee,  op.  cit.  supra  note  1,  §  238,  Persons  in  Loco  Parentis:  59  Am. 
JUR.  2d  Parent  and  Child  §  88  (1971);  67A  C.J.S.  Parvnt  and  Child  §  153  (1978). 

9.  Lee,  op.  cit.  supra  note  1,  at  190-91,  citing  State  v.  Pittard,  45  N.C. 
App.  701,  703,  263  S.E.  2d  809  (1980).  See  also  67A  C.J.S.  Ptirent  and  Child 
§§  153-56,  pp.  548-53  (1978);  59  Am.  Jur.  2d  Parent  and  Child  §  88,  185 
(1971). 

10.  Lee,  op.  cit.  supra  note  1,  at  192,  n.  200,  citing  59  Am.  Jur.  2d 
Parent  and  Child  §  91;  67A  C.J.S.  Parent  and  Child  §  158. 
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Finally,  the  natural  father  of  a  child  born  out  of 
wedlock  who  acknowledges  his  paternity  and  assumes  his 
responsibilities  as  a  parent  is  entitled  to  the  reciprocal  rights 
of  a  parent,  including  access  to  school  records.  If  the 
mother  denies  a  man's  claim  that  he  is  the  father  of  her 
child,  school  officials  should  not  attempt  to  resolve  the 
dispute.  The  man  must  establish  his  paternity  in  court 
before  he  is  entitled  to  claim  any  of  the  rights  and  respon- 
sibilities of  a  father. 


Educational  Decision-Making 

The  School  Based  Committee  at  Carver  Elementary 
School  suspects  that  Larry  Disabiliti  is  a  child  with  special 
needs.  They  would  like  to  have  Larry  evaluated  for  possi- 
ble placement  in  a  special  program.  They  have  received 
written  permission  from  Larry's  mother  to  conduct  the 
testing,  but  Larry's  father  has  called  the  school  and  op- 
poses the  evaluation  process.  He  has  threatened  to  sue  all 
of  the  school  officials  involved  in  the  decision  if  they 
evaluate  his  son  without  his  permission.  If  Larry's  parents 
are  married  and  living  together,  does  the  school  have  the 
legal  consent  of  the  parents  to  evaluate  the  child? 

If  Larry's  parents  are  divorced  or  legally  separated 
and  his  mother  has  been  awarded  custody,  does  the  school 
have  the  legal  consent  of  a  parent  to  evaluate  Larry? 

Under  common  law,  if  a  conflict  arises  between 
spouses  over  some  aspect  of  their  child's  education,  the 
father's  decision  will  prevail."  However,  if  the  parents  are 
divorced  or  legally  separated,  the  custodial  parent  has  the 
authority  to  control  the  child's  education.'^ 

In  a  case  involving  a  conflict  like  the  one  described 
above  over  the  special  education  of  a  child,  a  Florida  court 
ruled  that  if  the  parents  are  divorced,  the  custodial  parent 
has  the  authority  to  grant  or  to  deny  a  request  by  school 
officials  to  evaluate  a  child  for  possible  education  place- 
ment and/or  services.'^ 


Childnapping 

One  December  morning  Elaine  Elsewhere  appeared 
at  Newton  Elementary  School  and  identified  herself  as  the 
mother  of  Billy  Smith.  She  explained  that  she  had  driven 


all  night  from  West  Virginia  to  get  her  son  and  to  take  him 
back  home. 

The  school  secretary  alertly  checked  the  student's  \{ 
cumulative  folder  and  noted  that  Billy  had  been  enrolled 
in  August  by  a  John  Smith,  who  said  that  he  was  the  boy's 
father.  The  space  on  the  enrollment  card  for  a  mother's 
name  was  empty.  She  also  found  that  Billy  had  attended 
school  in  West  Virginia  the  previous  year. 

The  school  secretary  asked  Ms.  Elsewhere  whether 
she  had  any  proof  that  she  was  Billy's  mother.  Ms. 
Elsewhere  produced  a  copy  of  a  birth  certificate  that 
verified  that  she  was  the  mother  of  Billy  Smith  and  John 
Smith  was  the  father.  She  explained  that  she  and  Smith 
were  living  together  when  Billy  was  born  and  had  lived 
together  until  several  months  ago,  although  they  had  never 
married.  She  said  that  she  came  home  from  work  one  day 
last  summer  to  find  a  note  from  Smith  saying  that  he  was 
leaving  and  taking  Billy  with  him. 

Ms.  Elsewhere  said  she  had  been  searching  for  five 
months  for  her  son.  Now  that  she  had  found  him,  she  in- 
tended to  take  him  back  to  West  Virginia  immediately.  Since 
Billy  was  born  out  of  wedlock,  she  said,  his  father  could 
not  stop  her  from  taking  the  boy.  She  became  upset  when 
the  secretary  said  that  she  had  to  talk  with  the  principal 
before  releasing  the  child. 

The  principal  called  Billy's  father.  She  remembered 
meeting  him  at  the  last  PTA  meeting.  Mr.  Smith  became 
enraged  when  he  learned  that  Ms.  Elsewhere  was  at  the 
school  and  told  the  principal  not  to  release  the  child  to 
her  under  any  circumstances.  He  acknowledged  that  she  i 
was  the  boy's  mother,  but  he  said  that  she  had  so  abused 
the  child  that  he  had  had  to  take  Billy  away.  He  claimed  ! 
that  Ms.  Elsewhere  was  a  violent  and  dangerous  person 
who  would  harm  Billy  for  leaving  with  his  dad  if  she  ever 
got  control  over  him. 

Since  Billy  was  born  out  of  wedlock,  did  the  school 
have  any  legal  grounds  to  deny  the  mother's  request  that 
he  be  released  immediately  into  her  custody? 

Under  common  law,  the  biological  father  of  an  il- 
legitimate child  occupies  no  parental  status."*  However, 
it  is  now  generally  accepted  that  putative  fathers  have  legal 
rights  and  interests  with  respect  to  their  children."  In  Dell- 
inger  v.  Bullinger  (1955),'^  for  example,  the  Supreme  Court 
of  North  Carolina,  applying  former  G.S.  50-13,  held  that 
the  father  of  an  illegitimate  child  was  a  "parent"  within 
the  meaning  of  the  statute  so  as  to  entitle  him  to  bring  an 
action  for  custody  of  his  child.  In  1967  the  North  Carolina 


11.  Lee,  op.  cil.  supra  note  1.  §  237  Education  and  Control  of  Minors. 

12.  Id. .  citing  Zande  v.  Zande.  3  N.C.  App.  149,  164  S.E.2d  523  (19 
See  also  59  Am.  Jur.  2d  §  104,  67A  C.J.S.  §  194. 

13.  Mills  V.  Phillips,  407  So.  2d  302  (Fla.  1981). 


14.  Lee,  op.  cil.  supra  note  1,  §  254  Rights  of  Putative  Father.  366. 

15.  Id.,  at  367,  n.  106,  citing  Schafrick,  The  Emerging  Constitutional 
Protection  of  the  Putative  Father's  Parental  Rights.  18  Fam.  L.Q.  75  (1973), 
along  with  many  other  articles. 

16  242  N.C.  696,  89  S.E.2d  592  (1955). 
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General  Assembly  enacted  G.S.  50-01,  which  clearly  states 
that  "any  parent .  .  .  claiming  the  right  of  custody  of  a 
minor  child  may  institute  an  action  ...  for  the  custody 
of  such  child  .  .  ."  (emphasis  added).  Therefore  John  Smith 
had  standing  to  assert  his  parental  rights  in  a  North  Carolina 
court. 

Nevertheless,  though  by  law  Mr.  Smith  could  file  a 
civil  action  to  obtain  custody  of  Billy,  he  had  not  done 
so.  In  the  absence  of  a  court  order  granting  Mr.  Smith 
custody  or  in  any  situation  in  which  a  child's  custody  has 
not  been  determined  by  a  court,  what  basis  would  a  school 
have  to  keep  a  child  in  school  when  two  parents  are  fighting 
over  his  custody? 

I  believe  that  a  school  has  a  responsibility  to  main- 
tain the  status  quo  until  the  courts  adjudicate  the  issue  of 
child  custody.  The  parent  who  enrolled  the  child  placed 
him  under  the  school's  care  and  supervision,  trusting  that 
the  child  would  return  or  be  returned  to  that  parent  at  the 
end  of  the  school  day.  If  necessary,  a  school  official  can 
rely  on  a  state's  compulsory  attendance  law,  such  as 
N.C.G.S.  115C-378.  as  the  authority  to  keep  a  child  in  school 
until  the  end  of  the  school  day.  The  North  Carolina  law 
states: 

Every  parent  ...  in  this  state  ...  of  a  child  between 
the  ages  of  seven  and  16  shall  cause  the  child  to  attend 
school  continuously  for  a  period  equal  to  the  time  which 
the  public  school  to  which  the  child  is  assigned  shall  be 
in  session. 

A  parent  who  fails  or  refuses  to  comply  with  the  state's 
compulsory  attendance  law  can  be  prosecuted  criminally 
and,  if  convicted,  can  be  fined  and  imprisoned.  Most 
parents,  when  provided  with  this  information,  will  drop 
their  demand  for  the  immediate  release  of  their  child  and 
will  accept  the  school  official's  decision  that  the  child  can- 
not be  released  until  the  end  of  the  school  day.  Although 
this  strategy  has  not  been  tested  in  the  courts,  it  has  worked 
very  effectively. 

The  school  official's  safest  course,  when  neither  parent 
has  been  awarded  legal  custody,  is  to  notify  both  parents 
of  the  problem  and  ask  them  to  pursue  their  legal  remedies 
in  the  courts.  If  the  circumstances  of  a  particular  case  re- 
quire, a  state  court  judge  may  enter  an  order  for  temporary 
custody  without  notice  to  the  other  parent.'^  The  judge 
may  reach  such  a  decision  on  the  basis  of  affidavits  and 
other  evidence  produced  at  a  preliminary  hearing.'*  This 


procedure  is  appropriate  when  it  is  believed  that  a  parent 
intends  to  flee  the  state  with  the  child." 

The  case  of  Ms.  Elsewhere  and  Mr.  Smith  is  based 
on  an  actual  situation,  although  their  names  and  some  of 
the  facts  have  been  changed.  Both  parents  were  present 
when  the  children  were  released  at  the  end  of  the  day.  The 
principal  wisely  had  law  enforcement  officials  present  to 
preserve  the  peace.  A  physical  struggle  for  possession  of 
the  child  occurred,  and  the  police  officers  had  to  separate 
the  parents.  Recognizing  the  seriousness  of  the  problem, 
the  police  took  the  parents  and  the  child  immediately  before 
the  county's  chief  district  court  judge.  After  reviewing  the 
facts,  the  judge  granted  temporary  custody  of  Billy  to  Mr. 
Smith. 

The  case  of  Billy  Smith  is  not  uncommon  in  our  public 
schools.  Schools  can  and  should  take  a  number  of  precau- 
tions to  prepare  for  this  type  of  situation. 

(1)  The  school  should  ask  for  information  about  the  marital 

status  of  a  student's  parents  when  the  child  is  enrolled 
and  annually  thereafter. 

(2)  Parents  should  be  told  that  this  information  is  requested 

in  order  to  protect  their  rights  as  parents. 

(3)  If  a  student's  parents  are  divorced  or  legally  separated, 

parents  should  be  asked  for  a  copy  of  the  court  or 
separation  agreement  (or  at  least  the  part  that  per- 
tains to  child  custody). 

(4)  The  school  should  either  flag  the  files  of  those  students 

whose  parents  are  divorced  or  separated  or  create  a 
special  card  file  containing  this  information  that  is 
easily  accessible  to  the  school  secretary. 

(5)  The  school  should  establish  a  rule  that  children  will 

not  be  released  during  the  school  day  except  for  those 
reasons  that  constitute  valid  excuses  for  nonattendance 
in  accordance  with  the  compulsory  attendance  rules 
set  by  the  state,  such  as  medical  and  dental  appoint- 
ments, court  and  administrative  proceedings,^"  etc. 

(6)  If  a  school  secretary  does  not  recognize  the  parent, 

she  should  ask  for  identification,  such  as  a  driver's 
license.  Noncustodial  parents  have  had  friends  and 
relatives  impersonate  the  custodial  parent  in  order  to 
obtain  custody  of  a  child  illegally. 

(7)  When  a  request  to  release  a  child  is  made,  the  school 

secretary  should  check  the  files  to  determine  whether 
the  parents  are  divorced  or  legally  separated  and,  if 
so,  which  parent  has  legal  custody.  The  school  should 
not  release  a  child  to  a  noncustodial  parent  without 
the  custodial  parent's  consent. 


17.  In  North  Carolina,  this  procedure  is  set  forth  in  N.C.  Gen.  Stat. 
§  50-l3.5(d)(2).  See  also  In  Re  Custody  of  Griffin,  6  N.C.  App.  375.  170 
S.E.2d  84  (N.C.  App.   1969). 

18.  Brandon  v.  Brandon,  10  N.C.  App.  457,  179  S.E.2d  177  (N.C.  App. 
1971). 


19.  Broaddus  v.  Broaddus,  45  N.C.  App.  666,  763  S.E.2d  842  (N.C. 
App.  1980);  Story  v.  Story,  57  N.C.  App.  509,  291  S.E.2d  923  (N.C.  App. 
1982). 

20  In  North  Carolina,  see  16  N.C.A.C.  §  2d  .0400  et  seq. 
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(8)  If  the  secretary  has  any  concerns  about  releasing  the 

child,  she  should  notify  the  principal  immediately. 
The  principal  may  need  to  contact  the  other  parent 
before  deciding  whether  to  release  the  child.  If  there 
is  any  doubt,  the  child  should  not  be  released. 

(9)  Teachers  should  be  instructed  not  to  release  children 

to  parents  unless  authorized  by  the  principal's  office. 
Noncustodial  parents  have  entered  schools  by  a  side 


or  back  door  in  order  t 
principal's  knowledge. 


take  their  child  without  the 


The  foregoing  procedures  should  be  explained  to 
parents  in  a  positive  manner  as  a  means  of  protecting  their 
children  from  kidnapping.  While  they  may  not  prevent 
every  unlawful  taking  of  a  child,  the  procedures  have  proved 
very  effective  in  the  schools  that  have  used  them. 


Class  Action  Suits 

(continued  from  page  1) 


this  reason  certification  is  granted  only  if  the  court  deems 
it  fair  to  bind  the  parties.  The  trial  court  reaches  this  deter- 
mination if  it  believes  that  courts  in  subsequent  suits  would 
hold  that  res  judicata  (the  rule  that  the  court's  final  judg- 
ment on  the  merits  is  conclusive  of  the  parties'  rights) 
barred  further  litigation  by  class  members  on  that  cause 
of  action. 

Certification  of  the  class  is  seldom  contested  in  educa- 
tion suits.'  Even  when  there  is  some  basis  for  challeng- 
ing the  suit,  the  school  board  may  conclude  that  there  are 
advantages  to  class  litigation  or  that  the  cost  in  time  and 
resources  to  challenge  certification  is  less  than  the  value 
of  the  benefits  that  might  be  gained  by  a  denial  of  cer- 
tification. Whether  it  is  worthwhile  for  a  defendant  school 
system  to  oppose  class  certification  requires  two  separate 
but  related  analyses.  Part  I  of  this  article  discusses  why 
school  systems  might  oppose  or  agree  to  certification.  Part 
n  discusses  the  specific  issues  that  can  be  raised  by  a  defen- 
dant that  opposes  certification  and  the  likelihood  of  suc- 
cess on  each  issue. 


Part  I 

Considerations  in  Deciding  Whether  to 

Challenge  Class  Certification 


in  the  complaint,  or  stipulate  to  (agree  to)  certification. 
This  choice  should  be  made  after  considering  the  follow- 
ing advantages  and  disadvantages  of  a  class  action.* 

1.  Class  actions  may  serve  to  increase  a  court's 
understanding  of  the  issue  being  litigated.  In  a  class  ac- 
tion the  court  becomes  more  aware  of  both  the  significance 
of  the  plaintiffs  claims  and  the  need  for  class-wide  relief. 
At  the  same  time  the  court  becomes  more  aware  of  the 
consequences  of  imposing  liability  on  the  defendant.  This 
appreciation  of  the  implications  of  a  judgment  leads  to  ad- 
judication with  more  emphasis  on  public  policies  than  on 
individual  facts  and  perhaps  produces  a  more  just  result.'' 

2.  If  the  class  is  not  certified,  adjudication  of  the 
underlying  issue  may  be  avoided  by  settling  the  plaintiffs 
claim  out  of  court. 

3.  A  decision  not  to  oppose  certification  facilitates  a 
more  prompt  resolution  of  the  main  issue.  A  defendant 
confident  of  its  position  on  the  merits  may  want  the  res 
judicata  effect  of  a  class  action  judgment. 

4.  Courts  generally  follow  precedent.  Once  a  princi- 
ple of  law  has  been  applied  to  a  certain  set  of  facts,  courts 
are  reluctant  to  apply  a  different  rule  to  other  cases  in  which 
the  facts  are  substantially  the  same.  Therefore,  the  prac- 
tical consequences  for  a  defendant  are  often  the  same 
whether  the  suit  is  a  class  action  or  an  individual  action.' 
Also,  the  denial  of  certification  in  a  particular  case  may 
not  restrict  the  scope  of  the  judgment.  If  a  statute  or  regula- 
tion is  unconstitutional  on  its  face,  a  judgment  so  holding 
will  apply  to  everyone.  In  cases  that  do  not  involve  con- 
stitutional issues,  if  certification  is  denied,  the  court  may 
avoid  addressing  the  issue  of  invalidity  by  considering  only 
the  statute's  or  regulation's  application  to  the  individual 


A  school  system  faced  with  a  suit  brought  as  a  class 
action  must  decide  whether  to  oppose  certification.  A 
defendant  may  contest  certification  of  any  class,  seek  cer- 
tification of  a  class  defined  differently  from  the  definition 


5.  5  H.  Newberg, 


6.  See  Alpert,  Federal  Ci\il  Rights  Actions,  in  2  Current  Problems 
IN  Federal  Civil  Practice  627  (1979);  Byer.  Strategy  in  Class  Actions: 
Defendants  Perspective.  18  Forum  9  (1982). 

7.  Dex'elopments  in  the  Law:  Class  Actions.  89  Harv.  L.  Rev.  1318,  1353 
(1976). 

8.  Rhode,  Class  Conflicts  in  Class  Actions.  34  Stan.  L.  Rev.  1183,  1195 


plaintiff.  In  deciding  whether  to  oppose  certification,  a 
defendant  must  consider  whether  individual  relief  in  this 
particular  case  will  be  the  equivalent  of  class  relief  or 
whether  a  denial  of  certification  will  prevent  liability  to 
all  but  the  named  plaintiff. 

5.  In  individual  litigation,  the  plaintiffs  claim  may 
become  moot,'  but  once  a  class  has  been  certified,  a  named 
plaintiff  may  continue  to  represent  the  class  even  after  his 
personal  stake  in  the  outcome  has  become  moot.  Through 
the  formality  of  certification,  the  class  emerges  as  a 
separate  legal  entity,  and  subsequent  mootness  of  the  named 
plaintiffs  claim  is  irrelevant.'"  Recently  the  Supreme  Court 
held  that  even  if  the  district  court  denies  class  certifica- 
tion, an  action  brought  on  behalf  of  a  class  does  not  become 
moot  when  plaintiffs  substantive  claim  expires. ' '  The  pro- 
posed representative  retains  a  "personal  stake"  in  obtain- 
ing class  certification  such  that  if  the  denial  of  certifica- 
tion is  reversed  on  appeal  and  a  class  is  certified,  then 
the  merits  of  the  case  may  be  adjudicated.  Defendants 
should  remember  that  even  if  class  certification  is  prop- 
erly denied  and  the  individual  plaintiffs  claim  is  moot, 
the  court  may  still  hear  the  case  if  the  claim  can  be 
repeated.'^ 

6.  The  judge  frequently  plays  an  active  role  in  a  class 
action  suit.  Once  a  suit  is  certified  as  a  class  action,  it 
may  not  be  settled  or  dismissed  without  the  court's 
approval." 

7.  A  mechanism  for  supervising  or  enforcing  an  in- 
junctive decree  is  built  into  class  actions.  Contempt  pro- 
ceedings for  violation  of  the  injunction  may  be  instituted 
against  the  defendant  by  any  member  of  the  class.'* 

8.  Denial  of  class  certification  does  not  prejudice  in- 
dividual claims,  and  the  statute  of  limitations  is  tolled  for 
individual  claims  from  the  time  the  complaint  is  filed  un- 
til certification  is  denied. 

9.  The  judgment  binds  only  those  in  the  class  as  de- 
fined by  the  court  in  its  final  certification  order. 

10.  Class  actions  usually  are  more  expensive  and  time- 
consuming  to  litigate  than  an  individual  suit  would  be. 
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though  the  total  cost  of  defending  several  suits  may  well 
exceed  the  cost  of  one  class  action  suit. 

11.  Plaintiffs  in  class  actions  frequently  have  more 
financial  resources  than  plaintiffs  in  individual  suits. 

12.  Class  actions  often  receive  more  publicity  and  focus 
more  attention  on  the  school  system  than  individual  suits. 


P&rt  II 
The  Trial  Court's  Decision  on  Certification 


Decisions  on  certification  are  governed  by  Rule  23 
of  the  Federal  Rules  of  Civil  Procedure,  and  the  rule  itself 
provides  a  structure  for  challenging  certification.  Several 
principles  guide  courts  in  interpreting  the  rule: 

1.  Certification  is  a  formal  judicial  declaration  that 
all  the  conditions  for  certification  have  been  met.  Failure 
to  comply  with  any  requirement  precludes  certification. 
Defective  allegations  of  class  facts  are  always  subject  to 
amendment  under  Rule  15  of  the  Federal  Rules  of  Civil 
Procedure. 

2.  A  certification  decision  is  to  be  made  "as  soon  as 
practicable  after  the  commencement  of  an  action  brought 
as  a  class  action."  An  order  may  be  conditional  and  may 
be  altered  or  amended  before  the  decision  on  the  merits." 

3.  Determination  of  whether  the  conditions  are 
satisfied  is  within  the  trial  judge's  discretion,  and  a  deci- 
sion will  be  reversed  only  for  an  abuse  of  discretion.'* 
Once  the  trial  judge  finds  that  the  requirements  are  met, 
the  proposed  class  representative  has  the  right  to  have  the 
class  certified."  The  judge  may  not  deny  certification  if 
all  conditions  are  satisfied.'*  Doubts  are  to  be  resolved 
in  favor  of  certification." 

4.  The  party  seeking  certification  has  the  burden  of 
showing  that  it  should  be  granted.^" 

5.  The  issue  in  certification  is  whether  the  re- 
quirements of  Rule  23  are  met.  The  class  proponent  may 
meet  the  requirements  for  certification  regardless  of 


9.  See.  e.g. ,  Board  of  School  Comm'rs  v.  Jacobs,  420  U.S.  128  (1975) 
(students  challenging  rales  controlling  publication  and  distribution  of  stu- 
dent newspapers  had  graduated  before  certification).  Spangler  v.  Pasadena 
Bd.  of  Educ,  427  U.S.  424,  429-31  (1976)  (but  for  intervention  of  United 
States  in  school  desegregation  suit,  claim  would  be  moot  because  plaintiffs 
had  graduated  and  no  class  of  students  still  attending  the  city  schools  had 
been  certified). 

10.  Sosna  v.  Iowa,  419  U.S.  393,  399  (1975). 

11.  United  States  Parole  Comm'n  v.  Geraghty.  445  U.S.  388  (1980). 

12.  Sosna,  419  U.S.  at  399-400. 

13.  Fed.  R.  Civ.  P  23(d)  and  23(e) 

14.  H.  Newberc,  supra  note  1,  at  §  8780.  See,  e.g. ,  Spangler  v.  Pasadena 
Bd.  of  Educ,  384  F.  Supp.  846,  848-49  (CD.  Cal.  1974),  afd.  519  F2d 
430  (9th  Cir.  1975),  xacaied  on  other  grouruis.  427  U.S.  424  (1976). 


15.  Fed.  R.  Civ.  P  23(c)(1). 

16.  E.g..  Honon  v.  Goose  Creek  Indep.  School  Dist.,  690  F2d  470, 
483  (5th  Cir.  1982),  reh'g  denied.  693  F2d  524  (1982),  cerl.  denied.  103 
S.Ct.  3536  (1983).  Milones  v.  Williams,  691  F2d  931.  938  (lOth  Cir.  1982), 
cert,  denied.  103  S.Ct.  1524  (1983). 

17.  United  States  Parole  Comm'n,  445  U.S.  at  403. 

18.  See.  e.g..  Fujishima  v.  Board  of  Educ,  460  F2d  1355,  1360  (7th 
Cir  1972)  (district  court  may  not  deny  certification  because  it  perceives  no 
"need"  for  it). 

19.  Epslin  v.  Hirschi,  402  F2d  94,  99  (10th  Cir.  1968),  cert,  denied. 
394  U.S.  928  (1969). 

20.  Senter  v.  General  Motors  Corp.,  532  F2d  511,  522  (6th  Cir.),  cert, 
denied,  429  U.S.  870  (1976). 
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whether  he  can  succeed  on  the  merits,  since  the  due  pro- 
cess concern  for  protecting  the  absentee  class  members 
is  procedural  and  separable  from  the  substantive  issues.^' 
The  Supreme  Court  has  stated,  "Nothing  in  either  the 
language  or  history  of  Rule  23  .  .  .  gives  a  court  any 
authority  to  conduct  a  preliminary  inquiry  into  the  merits 
of  a  suit  in  order  to  determine  whether  it  may  be  main- 
tained as  a  class  action."^^  This  holding  forecloses  an  in- 
quiry into  the  merits  of  a  plaintiffs  individual  claim  but 
not  an  inquiry  into  whether  the  plaintiff  is  asserting  a  claim 
that  (assuming  its  merit)  satisfies  Rule  23. 

6.  Only  formal  certification  satisfies  Rule  23(c)(1),  and 
only  the  description  of  the  class  in  the  district  court's  final 
judgment  satisfies  Rule  23(c)(3).  Unless  Rules  23(c)(1)  and 
23(c)(3)  have  been  satisfied,  the  suit  may  not  be  treated 
as  a  class  action. ^^ 


Requirements  for  Certiflcation 

Certification  in  suits  against  school  systems  is  not  often 
challenged,  and  courts  are  thus  not  likely  to  look  closely 
at  the  plaintiffs  allegations  of  the  appropriateness  of  class 
relief.  A  defendant  that  opposes  certification  should  do 
more  than  offer  a  broad  assertion  that  the  claims  are  in- 
dividual ones  more  fairly  resolved  through  individual  suits. 
Although  courts  that  deny  certification  frequently  find  that 
more  than  one  requirement  of  Rule  23  has  not  been  met, 
failure  to  meet  any  one  will  justify  a  denial.  A  defendant 
should  be  specific  in  challenging  certification  and  dem- 
onstrate why  a  particular  prerequisite  has  not  been  met. 

Rule  23  functionally  defines  a  class  and  specifically 
enumerates  prerequisites  for  certification  [numerosity,  com- 
monality, typicality,  adequacy  of  representation,  and  main- 
tainability of  the  suit  under  Rule  23(b)].  Two  other  re- 
quirements are  sometimes  overlooked  because  they  are  not 
among  those  listed;  any  plaintiff  that  seeks  class  certifica- 
tion must  establish  standing  and  the  existence  of  a  class. 

Standing.  Standing  is  a  threshold  question  in  every 
federal  suit,  including  class  actions.^"  To  have  standing 


21.  Note,  Conflicts  in  Class  Actions  and  Protection  of  Absent  Class 
Members.  91  Yale  L.J.  590,  600  (1982). 

22.  Eisen  v.  Carlisle  &  Jacquelin.  417  U.S.  156.  177  (1974). 

23.  Board  of  School  Comm'rs  v.  Jacobs,  420  U.S.  128  (1975).  Contra 
Graves  v.  Walton  County  Board  of  Educ,  686  F.2d  1135  (5th  Cir.  1982). 
Although  no  class  of  black  school  children  in  a  school  desegregation  suit 
was  formally  certified,  the  parties  and  the  court  had  treated  the  action  as 
a  class  action.  The  court  looked  at  the  substance  of  the  proceeding  below 
rather  than  demanding  an  excessively  formalistic  adherence  to  Rule  23.  The 
court  allowed  members  of  the  class  to  be  added  as  named  plaintiffs  to  keep 
the  claims  alive  after  the  claims  of  the  original  named  plaintiff  were  rendered 
moot. 

24.  U.S.  Const,  art.  III.  See  O'Shea  v.  Littleton,  414  U.S.  488  (1974) 
(a  class  action  is  a  procedural  device  and  cannot  be  used  to  change  substan- 
tive law). 


a  plaintiff  must  demonstrate  that  there  is  a  "case  or  con- 
troversy" that  can  be  resolved  judicially  between  him  and 
the  defendant.  The  plaintiff  does  this  by  alleging  that  he 
has  suffered  some  injury  that  resulted  from  a  putatively 
illegal  action  by  the  defendant  and  therefore  has  a  personal 
stake  in  the  outcome  of  the  suit. 

When  a  class  action  is  filed,  the  named  plaintiff  is 
treated  as  the  sole  plaintiff  If  the  plaintiff  is  uninjured 
(lacks  standing),  the  class  is  deemed  to  be  uninjured.  An 
uninjured  plaintiff  cannot  bring  suit  on  behalf  of  an  in- 
jured class.  ^' 

Rules  of  standing  are  flexible  in  class  actions.  For  ex- 
ample, teachers'  associations  are  often  found  to  have  stand- 
ing as  class  plaintiffs.  It  is  not  required  that  the  associa- 
tion show  injury  to  itself  as  distinguished  from  injury  to 
its  members.^* 

Courts  speak  not  only  of  the  individual  plaintiffs 
standing  but  also  of  his  "standing"  as  a  class  rep- 
resentative.^^ A  plaintiff  who  is  not  himself  a  member  of 
the  class  lacks  standing  to  represent  the  class,  but  an 
association  may  have  standing  although  it  is  not  technically 
a  member  of  the  class  it  represents.^'  Standing  to  repre- 
sent the  class  is  more  properly  analyzed  under  the  require- 
ment of  adequate  representation  in  Rule  23(a)(4).  See  page 
11. 

Existence  of  a  Class.  Rule  23(a)  states  that  "one  or 
more  members  of  a  class  may  sue  or  be  sued  as  represen- 
tative parties  .  .  ."  (emphasis  added).  As  part  of  the  pro- 
tection of  absentee  interests,  courts  impose  a  duty  on  the 
plaintiff  to  establish  the  existence  and  scope  of  the  class 
on  whose  behalf  the  suit  is  brought.  Although  specific 
enumeration  of  class  members  is  rarely  called  for  in  suits 
related  to  education, 2'  the  definition  of  the  class  must  pro- 
vide a  basis  by  which  members  of  the  class  can  be  iden- 
tified. This  identification  is  necessary  to  determine  both 
(a)  whether  the  named  plaintiff  is  an  adequate  represen- 
tative of  the  class,  and  (b)  who  will  be  bound  by  the  judg- 
ment. Certification  may  be  denied  (a)  when  the  court  is 
not  confident  that  it  can  determine  whether  an  individual 
is  a  member  of  the  class,  and  (b)  when  members  of  the 
class  evade  identification. 


25.  Warth  v.  Seldin,  422  U.S.  490,  502  (1975). 

26  Eg. .  Thompson  v.  Board  of  Educ,  71  ER.D.  398,  403  (W.D.  Mich. 
1976)  (suit  challenging  portions  of  the  sick/disability  leave  policy  that  per- 
tained to  pregnancy);  Arkansas  Educ.  Ass'n  v.  Board  of  Educ,  446  F.2d 
763,  766  (8th  Cir.  1971)  (suit  alleging  racial  discrimination  in  salary  schedule). 

27.  Note,  Class  Standing  and  the  Class  Representative.  94  Harv.  L. 
Rev.  1637  (1981). 

28.  Smith  v.  Board  of  Educ,  365  F2d  770,  777  (8th  Cir.  1966). 

29.  Proposed  Rules  of  Civil  Procedure,  Advisory  Comm'n's  Note,  39 
F.R.D.  69,  102  (1966). 


In  New  Mexico  a  suit  brought  in  federal  district  court 
on  behalf  of  Mexican-Americans  against  boards  of  educa- 
tion sought  reappointment  of  boards  and  the  teaching  of 
all  public  school  classes  in  both  English  and  Spanish;  the 
court  denied  certification.'"  The  Supreme  Court  dismissed 
the  appeal  that  questioned  the  denial,  accepting  the  district 
court's  opinion  that  the  characteristics  of  the  classes  the 
plaintiffs  claimed  to  represent  were  too  vague  to  identify 
the  members. 

In  a  case  before  the  Seventh  Circuit,  certification  had 
been  denied  to  a  group  of  learning-disabled  children  who 
were  either  not  properly  identified  or  not  receiving  special 
education."  The  court  stated  that  for  certification  as  a  class 
there  must  be  alleged,  at  a  minimum,  a  reasonably  defined 
group  of  plaintiffs,  all  of  whom  have  suffered  a  constitu- 
tional or  statutory  violation  inflicted  by  the  defendant.  The 
proposed  class  here  was  so  highly  diverse  and  so  difficult 
to  identify  that  it  was  not  adequately  defined.  Learning- 
disabled  children  already  identified  and  being  served  were 
by  definition  not  of  the  class.  Consequently,  the  purported 
class  consisted  of  only  "suspected-to-exist  children."  The 
court  noted  the  "garguantan  task"  of  identifying  learning- 
disabled  children  and  asked,  "How  does  one  identify  class 
members  consisting  of  persons  not  identified?" 

Having  considered  standing  and  the  existence  of  a  class 
as  prerequisites  of  certification,  we  can  now  discuss  the 
four  requirements  listed  in  Rule  23(a):  (1)  The  prospec- 
tive class  is  so  numerous  that  joinder  of  all  members  is 
impracticable,  (2)  there  are  questions  of  law  or  fact  com- 
mon to  it,  (3)  the  claims  or  defenses  of  the  representative 
parties  are  typical  of  the  claims  or  defenses  of  the  pro- 
spective class,  and  (4)  the  representative  parties  will  fair- 
ly and  adequately  protect  the  interests  of  the  class.  These 
prerequisites  are  interrelated  and  overlapping,  but  they  do 
provide  the  framework  for  analysis,  and  they  serve  as 
specific  points  on  which  to  challenge  certification.  The 
requirement  of  numerosity  indicates  that  a  class  remedy 
rather  than  an  individual  remedy  should  be  necessary 
before  members'  rights  are  adjudicated  in  their  absence 


30.  Tijemia  v.  Henry.  48  F.R.D.  274  (D.N.M.  1969),  appeal  dismissed. 
398  U.S.  922  (1970)  (the  class  was  described  as  "Indo-Hispano,  also  called 
Mexican.  Mexican-American  and  Spanish-American  [which  is]  generally 
characterized  by  Spanish  surnames,  mixed  Indian  and  Spanish  ancestry  . 
.  .  and  Spanish  as  a  primary  or  maternal  language").  Conira  Serna  v.  Por- 
tales  Municipal  Schiwls,  351  F.  Supp.  1279  (D.N.M.  1972),  affd.  499  F2d 
1147  (10th  Cir.  1974)  (minors  of  Spanish-sumamed  heritage).  Aspira  of  N.Y. 
V.  Board  of  Educ,  58  FR  D.  62  (S.D.N.Y.  1973)  (public  school  children 
for  whom  Spanish  is  the  predominant  or  only  language). 

31.  Adashunas  v.  Negley,  626  F2d  600  (7th  Cir.  1980).  But  cf.  Frederick 
L.  V.  Thomas,  419  F  Supp.  960  (ED.  Pa  1976),  affd.  557  E2d  373  (3d 
Cir.  1977)  (similiarly  defined  class  certified  because  the  school  district  had 
a  statutory  duty  to  identify  learning-disabled  children  although  not  all  would 
need  special  education). 
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from  the  litigation.  Attention  is  focused  on  the  member- 
ship of  the  proposed  class.  The  other  three  prerequisites 
protect  absent  class  members  by  allowing  only  similar 
claims  to  be  combined  and  by  prohibiting  certification  if 
there  is  a  fundamental  conflict  among  members  of  the  pro- 
posed class  or  between  the  named  plaintiff  and  the  other 
members  of  the  group.  The  commonality  requirement 
focuses  on  the  claims  of  the  prospective  class;  the  typicality 
requirement  focuses  on  the  individual  claim  of  its  represen- 
tative; and  adequate  representation  examines  the  individual 
representative  of  the  class. 

1.  Numerosity.  Rule  23(a)(1)  states  that  for  certifica- 
tion as  a  class  the  group  must  be  "so  numerous  that  joinder 
of  all  members  is  impracticable."  Impracticability  does  not 
mean  impossibility;  showing  that  it  is  extremely  difficult 
or  inconvenient  to  join  all  group  members  is  sufficient  to 
satisfy  the  numerosity  requirement.'^  The  court  makes  a 
subjective  determination  based  not  on  numbers  alone  but 
on  whether  the  numbers  make  joinder  impracticable.  There 
is  no  magic  number  that  courts  look  for,  though  general- 
ly groups  with  over  forty  members  meet  this  requirement; 
and  groups  with  fewer  than  twenty-five  generally  do  not.'' 
Even  with  these  guidelines,  courts  must  consider  the  par- 
ticular circumstances  of  each  case,'"  including  the  nature 
of  the  action,  the  geographic  location  of  group  members, 
their  level  of  knowledge  or  sophistication,  and  the  reluc- 
tance of  members  to  bring  individual  suits.  For  example, 
a  group  of  twenty  black  teachers  who  claimed  salary 
discrimination  based  on  race  was  large  enough  to  warrant 
certification  for  class  action  purposes."  In  finding  joinder 
impracticable,  the  court  considered  that  some  teachers  were 
no  longer  in  the  school  district,  that  those  in  the  district 
might  be  afraid  to  sue  on  an  individual  basis,  and  that  the 
district  had  corrected  its  salary  schedule  and  thereby  had 
reduced  the  potential  membership  of  the  class  and  lessened 
the  chance  of  individual  actions. 

Mere  speculation  as  to  the  size  of  the  class  will  not 
satisfy  the  numerosity  requirement;  the  plaintiff  must  pro- 
vide some  evidence  or  reasonable  estimate  of  the  number 
of  members.  For  example,  when  two  unwed  mothers 
challenged  the  constitutionality  of  the  school  board's  pwlicy 
of  refusing  to  admit  unwed  mothers  as  students,'*  class 
certification  was  denied  because  the  plaintiffs  presented 
no  evidence  that  there  were  so  many  unwed  mothers  seek- 
ing admission  to  schools  that  joinder  would  be  imprac- 


32.  3B  J.  Moore,  Federal  Practice,  <fl  23.05(3)  (2d  ed.  1980). 

33.  Miller,  An  Overview  of  Federal  Class  Action:  Past,  Present,  and 
Future,  4  Just.  Sys.  J.  197  (1980). 

34.  Senter,  532  F2d  at  523  n.  24. 

35.  Arkansas  Educ.  Ass'n.  446  F2d  at  765. 

36.  Perry  v.  Grenada  Municipal  Separate  School  Dist.,  300  F.  Supp. 
748  (N.D.  Miss.  1969). 
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ticable.  Certification  was  denied  for  a  similar  reason  in 
an  action  brought  by  a  teacher  who  alleged  that  the  school 
board  refused  to  hire  her  because  she  lived  on  a  communal 
farm.'''  No  other  resident  of  the  commune  had  been  denied 
employment  by  the  board,  and  the  plaintiff  made  no  show- 
ing that  the  number  of  commune  residents  who  were 
qualified  and  might  want  to  teach  in  the  public  schools 
would  satisfy  the  numerosity  requirement  of  Rule  23(a)(1). 

An  exact  number  need  not  be  specified  in  order  to 
meet  this  requirement.  In  a  class  action  challenging  ex- 
pulsion procedures,  the  court  stated  that  a  good-faith 
estimate  is  sufficient  when  it  is  difficult  to  assess  the  ex- 
act size  of  the  membership."  This  holding  is  consistent 
with  the  Notes  on  Rule  23,  which  give  as  an  example  of 
class  actions  civil  rights  cases  in  which  the  class  member- 
ship cannot  be  precisely  counted. 

Demographic  statistics  must  bear  out  the  claim  that 
a  class  exists.  Certification  was  denied  in  an  employment 
discrimination  suit  because  statistics  of  employment  alone, 
without  information  about  the  labor  market,  did  not 
demonstrate  that  a  class  existed  or  that,  if  a  class  did  ex- 
ist, its  membership  was  so  numerous  that  joinder  was 
impracticable. ''  Courts  in  employment  discrimination  suits 
often  look  at  Equal  Opportunity  Employment  Commis- 
sion (EEOC)  complaints  against  an  employer  filed  by 
others  in  addition  to  the  named  plaintiff.'*"  The  absence 
of  other  complaints  may  be  sufficient  for  the  denial  of  class 
status  in  a  Title  VII*'  context. 

Even  if  a  court  assumes  the  existence  of  a  class,  cer- 
tification may  be  denied  under  Rule  23(a)(1)  if  members 
of  the  alleged  class  evade  identification.  Courts  reason  that 
if  the  identity  of  class  members  is  unknown,  the  size  of 
the  class  is  unknown,  and  therefore  the  plaintiff  has  not 
carried  his  burden  of  showing  that  joinder  is  impracticable. 
For  example,  in  an  action  brought  to  compel  a  school 
district  to  provide  handicapped  children  with  access  to  a 
summer  program  as  part  of  their  free  appropriate  public 
education,''^  the  district  claimed  that  it  did  offer  such  pro- 
grams to  those  handicapped  children  entitled  to  them  under 
the  Education  for  All  Handicapped  Children  Act."' 
Because  of  this  policy,  the  court  concluded  that  the  class 
of  individuals  wrongly  denied  summer  programs  might 
be  very  small,  and  it  denied  certification. 


37.  Doherty  v.  Wilson.  356  F.  Supp.  35  (M.D.  Ga.  1973). 

38.  Long  V.  Thornton  Township  High  School  Dist.  205,  82  F.R.D.  186, 
189  (N.D.  III.   1979). 

39.  Wright  V.  Whitehall  School  Dist.,  92  FR.D.  80.  86  (E.D.  Ark.  1981). 

40.  E.g..  Davidson  v.  Yeshiva  Univ.,  555  E  Supp.  75  (S.D.N.Y.  1982). 

41.  Civil  Rights  Act  of  1964,  §§  701  el  seq.  as  amended  42  U.S.C.A. 
§  2000c  et  seq.  (1981). 

42.  Rettig  v.  Kent  City  School  Dist..  94  FR.D.  12  (N.D.  Ohio  1980). 

43.  20  U.S.C.A.  §  1401  ei  seq.  (1978).  Section  1401(18)  defines  a  free 
appropriate  public  education. 


2.  Commonality.  Rule  23(a)(2)  states  that  for  a  group 
to  be  certified  as  a  class  there  must  be  "questions  of  law 
or  fact  common  to  the  class."  Common  questions  of  law 
are  typically  established  where  a  statute  or  regulation  covers 
an  entire  group  of  persons  who  wish  to  challenge  its  validity 
or  interpretation.  Common  questions  of  fact  are  questions 
provable  by  evidence  common  to  the  class— that  is, 
evidence  on  the  issue  with  respect  to  the  group  represen- 
tative's claim  is  evidence  of  the  other  group  members' 
claims.  It  is  important  to  note  that  the  rule  is  written  in 
the  disjunctive,  although  some  courts  have  substituted 
"and"  for  "or"  in  discussing  this  prerequisite.*'* 

To  satisfy  the  requirement  of  commonality,  the  named 
representative  often  simply  states  that  his  claims  are  based 
on  the  same  general  course  of  conduct  or  legal  theory  as 
the  claims  of  the  putative  class.  Such  a  statement  is  usually 
sufficient  to  establish  commonality."' 

When  courts  have  questioned  commonality,  however, 
the  results  have  not  always  been  consistent.  In  several  cases, 
groups  of  students  all  subject  to  the  same  suspension  and 
expulsion  procedures  were  certified"*  because  what  the 
courts  considered  significant  was  that  the  constitutional 
question  raised  by  the  plaintiffs  allegation  applied  to  all 
students  similarly  situated.  But  other  courts  have  focused 
on  differences  in  individual  fact  situations  rather  than  on 
the  legal  issue  and  have  denied  certification  of  a  class.  For 
example,  in  considering  whether  to  certify  as  a  class  a 
group  of  students  who  had  been  or  would  be  threatened 
with  suspensions  that  were  alleged  to  be  unconstitutional,"' 
a  court  in  Florida  found  no  question  of  law  or  fact  com- 
mon to  the  class,  since  the  varieties  of  misbehavior  for 
which  students  might  be  suspended  were  great.  The  court 
reasoned  that  if  the  statute  that  vested  the  power  of  suspen- 
sion in  the  city's  school  principals  was  found  to  be  un- 
constitutional on  its  face,  the  judgment  would  apply 
throughout  the  state  without  the  necessity  for  class  relief 
If  the  challenge  was  to  the  constitutionality  of  the  statute 
as  applied,  a  different  set  of  facts  surrounded  each  suspen- 
sion. The  constitutional  issue  was  a  mixed  one  of  both 
law  and  fact,  and  a  finding  of  commonality  was  thereby 
precluded.  The  same  court  did  certify  a  class  of  students 
threatened  with  suspension  because  of  their  refusal  to  stand 
during  the  pledge  of  allegiance.  The  court  considered  this 
a  common  question  of  law:  the  facial  constitutionality  of 
a  statute  that  provided  for  suspension  for  a  particular 
misbehavior. 


E.g. .  Penk  v.  Oregon  Slate  Bd.  of  Educ,  93  FR.D.  45,  49  (D.  Or. 


45.  Conlru  Fielder  v.  Board  of  Educ,  346  F  Supp.  722  (D.  Neb.  1972). 

46.  Givens  v  Poe,  346  E  Supp.  202  (W.D.N.C.  1972).  Long,  82  FR.D. 


47  Banks  v.  Board  of  Public  Instruction,  314  F  Supp.  285  (S.D.  Fla. 
1970),  vacated  and  remanded,  401  U.S.  988  (1971). 


The  commonality  requirement  may  be  examined  more 
carefully  when  the  named  representative  is  a  handicapped 
individual  who  seeks  to  represent  others  who  have  different 
handicaps  or  varying  degrees  of  the  same  handicap.  In  the 
landmark  case  Pennsylvania  Association  for  Retarded 
Children  v.  Pennsylvania*^  (hereinafter  PARC),  all  men- 
tally retarded  children,  whatever  their  degree  of  retarda- 
tion, who  were  denied  access  to  free  public  education  were 
certified  as  a  class.  The  issue  was  the  constitutionality  of 
state  statutes  that  excluded  the  class  from  school,  a  ques- 
tion of  law  that  was  common  to  all  mentally  handicapped 
children.  Similarly,  school-aged  handicapped  children  who 
require  or  may  require  special  education  for  periods  longer 
than  180  days  per  year  were  certified  as  a  class  in  Arm- 
strong V.  Kline*^  because  the  school  system  refused  to  pro- 
vide an  extended  school  year  to  any  student.  But  in  an  Ohio 
case  certification  was  denied  to  the  group  of  all  handi- 
capped school-aged  persons  who  require  or  may  require 
a  year-round  program  of  special  education  because  the 
court  found  that  the  commonality  requirement  had  not  been 
satisfied."*  The  defendant's  policy  was  to  provide  an  ex- 
tended school  year  to  certain  students.  Under  the  re- 
quirements of  the  Education  for  All  Handicapped  Children 
Act,  the  educational  program  of  each  handicapped  child 
differs  of  necessity  from  that  of  every  other  handicapped 
child.  There  was,  therefore,  no  common  element  of  fact 
other  than  that  each  of  these  potential  class  members  was 
a  handicapped  child,  a  matter  not  in  dispute.  The  court 
also  found  no  common  question  of  law:  the  decision 
whether  an  extended  school  year  is  needed  depends  total- 
ly on  the  child's  particular  handicapping  condition,  so  that 
each  child's  claim  would  have  to  be  adjudicated  separate- 
ly The  plaintiffs'  inability  to  satisfy  the  commonality  re- 
quirement was  a  function  of  the  very  statute  on  which  they 
ibased  their  claim. 

It  is  unusual  for  a  court  to  deny  certification  for  lack 
of  commonality,  partly  because  of  the  overlap  between  this 
prerequisite  and  the  categories  of  actions  maintainable  as 
class  actions  under  Rule  23(b).  Implicit  in  any  action  under 
Rule  23(b)(1)  or  Rule  23(b)(2)  is  the  decision  that  com- 
monality exists,  and  satisfaction  of  Rule  23(b)  always  meets 
the  commonality  requirement  of  Rule  23(a)(2). 

3.  Typicality.  Rule  23(a)(3)  requires  that  "the  claims 
'or  defenses  of  the  representative  parties  are  typical  of  the 
claims  or  defenses  of  the  class."  The  aim  of  this  prere- 
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quisite  is  to  limit  the  class  to  those  who  have  the  same 
or  similar  grievances.  A  court  must  determine  whether 
the  circumstances  surrounding  the  named  plaintiffs  claim 
are  typical  of  those  surrounding  the  claims  of  absent  class 
members.  The  standard  is  not  identical  claims  or  iden- 
tical defenses:  some  dissimilarity  can  be  tolerated  without 
sacrificing  fairness  to  the  absentees.  For  example, 
discrimination  may  be  experienced  in  different  ways  by 
different  individuals,  yet  a  class  action  is  appropriate  if 
the  defendant's  policy  overrides  individualized  factors  or 
decentralized  practices." 

Denial  of  certification  for  lack  of  typicality  is 
unusual.'^  Most  class  action  suits  against  school  systems 
are  brought  under  Rule  23(b)(1)  or  (b)(2),  and  typicality 
is  often  obvious  from  the  complaint.  In  many  cases,  if 
typicality  is  examined  at  all,  it  is  treated  simply  as  a  part 
of  the  requirement  in  Rule  23(a)(4)  that  the  representative 
party  adequately  represent  the  class.  If  a  claim  is  not 
typical,  the  representative  cannot  have  interests  coexten- 
sive with  the  interests  of  the  other  members  of  the  group 
and  cannot  serve  as  a  representative  of  the  proposed  class. 

Although  it  happens  infrequently,  certification  is 
denied  when  the  court  finds  that  the  named  plaintiffs  claim 
and  that  of  the  purported  class  members  differ  in  nature. 
In  an  Illinois  case,  for  example,  a  student  claimed  dis- 
crimination in  high  school  sports  activities  on  the  basis 
of  sex.  Since  she  had  graduated  before  certification  was 
sought,  her  interest  in  injunctive  relief  had  terminated  and 
she  had  only  a  monetary  interest  remaining.  The  court 
found  her  claim  to  be  atypical  of  currently  enrolled  female 
students'  claims  based  on  similar  allegations,  and  she  was 
thus  unrepresentative  of  the  group.'^ 

Occasionally  a  court  will  find  typicality  lacking  when 
it  views  the  named  plaintiffs  claim  as  one  that  involves 
individual  rights  and  arises  out  of  a  unique  fact  situation. 
A  black  high  school  student  was  suspended  from  the  band 
after  he  left  the  band  when  it  began  playing  "Dixie."  He 
and  his  mother,  who  alleged  that  she  was  discharged  from 
her  job  in  retaliation  for  the  support  she  showed  her  son, 
could  not  maintain  a  class  action.'"  The  court  stated  that 
these  claims  were  attempts  to  enforce  rights  separate  and 
distinguishable  from  the  broad  right  to  free  speech  shared 
with  the  proposed  class  members. 

4.  Adequate  Representation.  The  prerequisite  in  Rule 
23(a)(4)  is  that  "the  representative  parties  will  fairly  and 


48.  334  F.  Supp.  1257  (E.D.  Pa.  1971);  343  F.  Supp.  279  (E.D.  Pa.  1972). 
I  49.  476  F  Supp.  583  (E.D.  Pa.  1979),  affd  on  other  grounds  sub  nom. 
Battle  V.  Pennsylvania.  629  E2d  269  (3d  Cir.  1980),  cert,  denied  sub  nom. 
Scanlon  v.  Battle,  449  U.S.  1109  (1982).  (A  summer  program  had  been  denied 
to  a  student  whose  individualized  education  plan  (lEP)  under  the  Education 
for  All  Handicapped  Children  Act  called  for  it.) 

50.  Retig.  94  FR.D.  at  14. 


51.  E.g..  Senter,  532  F.2d  at  523-24.  Penk,  93  FR.D.  at  49.  Scott  v. 
University  of  Delaware,  68  FR.D.  606.  608  (D  Del.   1975). 

52.  See  i.  Moore,  supra  note  32,  at  «B23.06(2). 

53.  Uvin  v.  Chicago  Bd.  of  Educ,  73  FR.D.  438  (N.D  III.  1977). 

54.  Caldwell  v.  Craighead,  432  F2d  213  (6th  Cir.  1970).  cert,  denied. 
402  U.S.  953  (1971). 
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adequately  protect  the  interests  of  the  class."  This  is  the 
most  carefully  examined  requirement  of  Rule  23.  Since 
absent  class  members  will  be  bound  by  a  judgment,  fun- 
damental notions  of  due  process  demand  that  representa- 
tion be  fair  and  adequate.'' 

The  responsibility  of  ensuring  adequate  representa- 
tion belongs  to  the  trial  judge.  However,  if  there  is  no 
challenge  by  the  defendant,  the  trial  court  may  see  no  need 
for  specific  factual  findings  concerning  representation.'* 

Courts  that  do  inquire  into  the  adequacy  of  represen- 
tation consider  it  essential  that  the  class  attorney  be 
qualified;  but  the  competence  of  counsel  is  ordinarily 
presumed  and  rarely  discussed.''' 

A  more  significant  inquiry  is  whether  the  named  plain- 
tiff is  an  adequate  representative.  Courts  look  at  individual 
standing,  membership  in  the  class,  and  conflicts  within 
the  class,  and  they  may  consider  the  plaintiffs  financial 
situation. 

A  plaintiff  without  individual  standing— that  is,  one 
who  cannot  demonstrate  that  there  is  a  "case  or  controver- 
sy" between  him  and  the  defendant  that  can  be  resolved 
judicially— cannot  be  an  adequate  class  plaintiff.  In  addi- 
tion, for  the  class  to  be  certified,  its  representative  must 
be  part  of  the  class.'*  In  a  Wisconsin  case  parents  sought 
to  establish  the  entitlement  of  handicapped  children  to 
special  education."  The  defendants  argued  that  the  named 
plaintiff  was  not  a  member  of  the  class  of  children  denied 
special  education  at  public  expense  since  her  parents  chose 
to  enroll  her  in  private  school.  The  court  found  that  the 
child  was  an  appropriate  class  representative  because  it 
was  not  shown  that  the  public  education  offered  her  would 
provide  the  special  education  to  which  she  claimed  a  right. 

The  status  of  being  the  class  representative  implies 
that  the  named  plaintiff  belongs  to  the  class  and  has  the 
same  interest  and  suffers  the  same  injury  as  absent  class 
members,*"  so  that  his  interest  in  proving  his  claim  will 
lead  him  to  prove  the  claim  of  the  entire  class.  Certifica- 
tion will  be  denied  if  the  court  finds  that  the  represen- 
tative does  not  have  a  common  interest  or  injury  with  other 
members  of  the  group.  For  example,  the  fact  that  a  com- 
plaint alleges  racial  or  ethnic  discrimination  does  not  in 
itself  ensure  that  the  party  who  has  brought  the  suit  will 
be  an  adequate  representative  of  those  who  have  been  the 
real  victims  of  discrimination.  An  employment  discrimina- 


tion suit  included  the  claim  of  discrimination  in  the  pro- 
motion of  black  teachers  to  supervisory  and  administrative 
positions.*'  Neither  named  plaintiff  was  qualified  to  hold 
any  administrative  or  supervisory  position,  and  neither  had 
ever  applied  for  such  a  position.  If  a  class  of  individuals 
existed  who  were  illegally  discriminated  against  in  regard 
to  administrative  or  supervisory  positions,  these  plaintiffs 
had  suffered  no  similar  injury  and  could  not  represent  that 
class. 

Personal  stake  is  essential  but  is  not  sufficient  alone 
to  establish  adequacy  of  representation. 

Once  the  plaintiffs  membership  in  the  prospective 
class  is  satisfied,  the  court  will  examine  whether  his  or 
her  interests  are  antagonistic  to  or  in  sharp  conflict  with 
those  of  the  other  members  of  the  prospective  class.  Courts 
are  looking  for  a  fundamental  conflict  such  that  a  grant 
of  the  relief  requested  would  directly  injure  some  or  all 
absent  class  members.*^  Such  conflict  does  not  exist  when 
some  class  members  personally  may  be  satisfied  with  the 
challenged  conduct  or  may  be  reluctant  to  upset  the  status 
quo.  For  example,  the  constitutionality  of  a  city  school 
system's  released-time  that  program  permitted  students  to 
attend  church-operated  seminaries  during  regular  school 
hours  was  challenged.*'  Although  the  class  included  per- 
sons who  supported  the  program  and  did  not  wish  to  have 
the  alleged  violation  of  their  rights  remedied,  certifica- 
tion was  granted  because  of  the  constitutional  issue 
involved. 

Similar  reasoning  guided  the  Fifth  Circuit  Court  of 
Appeals  in  Sullivan  v.  Houston  Independent  School 
District.  *"  Two  high  school  students  were  expelled  because 
of  their  role  in  the  production  of  a  newspaper  criticizing 
school  officials.  They  sought  reinstatement  plus  declaratory 
and  injunctive  relief  on  behalf  of  all  students  in  the  district's 
secondary  schools.  The  defendants  challenged  certifica- 
tion, arguing  that  the  majority  of  students  did  not  sym- 
pathize with  the  views  or  methods  of  the  named  plantiffs 
and  therefore  were  not  "similarly  situated."  The  court 
stated,  "This  contention  misses  the  point.  All  of  the 
members  of  this  class  are  subject  to  the  same  regulations 
which  are  alleged  to  be  unconstitutional  on  their  face  and 
as  applied  ....  The  fact  that  each  member  is  subject  to 
the  same  specific  sort  of  deprivation  of  constitutional  rights 
as  the  representative  parties  is  enough." 

The  Tenth  Circuit  Court  adopted  a  different  approach 
in  a  case  in  which  the  constitutionality  of  canine  sniff 


55.  Hansberry  v.  Ue.  311  U.S.  32,  40-42  (1940). 

56.  Rhode,  supra  note  8.  at  1218-20. 

57.  See.  eg..  Lx)ng,  82  F.R.D.  at  190;  Penk.  93  F.R.D.  at  50. 

58.  E.g..  I^vin,  73  F.R.D.  at  438. 

59.  Panitch  v.  Wisconsin,  371  F.  Supp.  955  (E.D.  Wis.).  390  F.  Supp. 
611  (E.D.  Wis.   1974). 

60.  East  Texas  Motor  Freight  System  v.  Rodriguez,  431  U.S.  395,  403 
(1977). 


61.  Wright,  92  FR.D  at  80. 

62.  See.  eg..  East  Texas  Motor  Freight.  431  U.S.  at  400.  (Members 
of  local  union  had  voted  against  the  relief  sought  by  the  plaintiffs.) 

63.  Lanner  v.  Wimmer,  662  F2d  1349  (10th  Cir.  1981). 

64.  307  F  Supp.  1328  (S.D.  Tex.  1969),  mealed.  475  F2d  1071  (5th 
Cir.  1973),  cert,  denied.  414  U.S.  1032  (1973). 


searches  of  students'  cars,  lockers,  and  persons  was 
challenged.*'  Certification  was  granted  despite  the  sup- 
port of  some  parents  and  students  for  the  program  as  a 
potentially  effective  way  to  combat  drug  abuse.  One  ele- 
ment in  the  court's  decision  was  that  the  school  district 
vigorously  opposed  certification  and  could  be  relied  on 
to  represent  the  views  of  the  dissenting  class  members. 
It  is  unusual  for  a  court  to  rely  on  the  opponent  of  the 
class  to  represent  the  views  of  the  absent  class  members. 
In  this  case  certification  was  limited  to  the  issue  of  liability, 
since  there  might  be  disagreement  over  appropriate  relief, 
and  the  school  district  could  not  be  relied  on  to  represent 
absentee  interest  on  that  issue. 

Other  courts  have  not  considered  conflict  over  ap- 
propriate relief  to  be  so  fundamental  that  certification  must 
be  denied.  For  example,  all  the  members  of  a  class  sought 
desegregation  of  city  and  suburban  schools  and  recognized 
the  need  for  a  broad  remedy  but  disagreed  over  the  exact 
nature  of  the  proper  remedy.**  The  court  defined  the  issue 
not  as  whether  there  were  different  interests  among  class 
members  but  as  whether  there  had  been  a  full  and  fair 
presentation  of  all  possible  views  on  the  subject.  As  long 
as  the  interests  of  all  who  were  represented  had  been  con- 
sidered, certification  was  permissible. 

Some  courts  also  have  viewed  the  plaintiffs  financial 
condition  relevant  to  his  ability  to  protect  the  class  and 
demonstrate  adequate  resources.  Teachers  challenged  the 
;law  under  which  they  were  penalized  for  participating  in 
a  strike.  The  court  stated  that  certification  may  be  denied 
to  a  financially  weak  plaintiff;*''  however,  the  plaintiffs 
resources  may  be  bolstered  by  organizations  not  party  to 
jthe  suit  who  are  largely  responsible  for  the  funding. 

jOther  Elements  That  Justify  Certification 


Even  if  all  the  prerequisites  of  Rule  23(a)  are  satisfied. 


lan  action  may  be  maintained  as  a  class  action  only  if  the 
provisions  listed  in  Rule  23(b)  apply  to  it.  However,  most 
determinations  of  whether  a  group  should  be  certified  are 
made  without  specifying  which  of  the  three  provisions  ap- 
plies to  the  litigation.  Courts  perhaps  reason  that  when 
a  class  is  upheld,  the  relevant  provision  is  either  obvious 
or  unimportant.  Neither  Rule  23(b)(1)  nor  Rule  23(b)(2), 
the  two  sections  under  which  almost  all  education  litiga- 
tion is  brought,  requires  that  individual  notice  be  sent  to 
'.  absent  class  members  informing  them  of  the  suit**  or  gives 


65.  Horton.  690  F2d  at  470. 

66.  Evans  v  Buchanan.  416  F.  Supp.  328  (D.  Del.),  appeal  dismissed. 
'429  U.S.  973  (1976). 

67.  Wolkenstein  v.  ReviUe,  539  F.  Supp.  87  (W.D.N.Y.  1982),  aff-d.  694 
F.2d  35  (2d  Cir.  1982).  cen.  denied.  103  S.Ct.  2452  (1983).  /Iccon/ Wright. 
92  FR.D.  al  87.  Conira  Horton,  690  F.2d  at  485,  n.  26. 

68.  However,  the  court  may  order  notice  under  Fed.  R.  Civ.  P.  23(d)(2). 
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absent  members  the  opportunity  to  remove  themselves  from 
the  class. 

1.  Rule  23(b)(1).  Certification  as  a  class  under  Rule 
23(b)(1)  is  appropriate  when  the  opponent  of  the  class  is 
required  either  legally  or  as  a  practical  matter  to  treat  all 
class  members  equally.  The  class  action  is  used  because 
of  the  difficulties  that  would  be  likely  to  arise  as  a  result 
of  separate  actions  by  or  against  the  individual  members 
of  the  class.  Rule  23(b)(1)(A)  arises  from  a  concern  that 
the  defendant  might  be  required  to  meet  incompatible  stan- 
dards of  conduct  in  fulfilling  judgments  in  separate  ac- 
tions. Rule  23(b)(1)(B)  comes  from  a  fear  that  separate  ac- 
tions would  present  the  risk  that  a  nonclass  judgment  would 
as  a  practical  matter  conclude  the  class  members'  interests. 

A  few  class  actions  in  the  area  of  education  have  been 
brought  under  Rule  23(b)(1).  The  court  in  R^RC*'  granted 
certification  of  a  defendant  class  under  this  rule,  since  ad- 
judication with  respect  to  one  member  of  the  class  of  in- 
termediate school  districts  would,  as  a  practical  matter, 
be  dispositive  of  the  interest  of  those  districts  that  were 
not  parties  to  the  litigation. 

2.  Rule  23(b)(2).  Rule  23  (b)(2)  authorizes  a  class 
action  when  the  prerequisites  of  Rule  23(a)  have  been  met 
and  "the  party  opposing  the  class  has  acted  or  refused  to 
act  on  grounds  generally  applicable  to  the  class,  thereby 
making  appropriate  final  injunctive  relief  or  correspond- 
ing declaratory  relief  with  respect  to  the  class  as  a  whole." 
Almost  all  class  actions  against  school  systems  are  brought 
under  this  rule,  and  often  a  court  does  not  consider  it 
necessary  to  state  this  directly.  Suits  alleging  class-wide 
discrimination  are  particularly  well  suited  to  treatment 
under  Rule  23(b)(2)  since  the  common  claim  is  suscepti- 
ble to  a  single  proof  and  subject  to  a  single  injunctive 
remedy.''"  The  conduct  complained  of  is  the  benchmark 
for  determining  whether  such  a  class  exists. 

Individual  circumstances  need  not  be  identical.  Class 
actions  may  challenge  a  general  course  of  discrimination 
even  though  different  members  of  the  class  may  have  been 
affected  in  different  ways  and  at  different  times  and  places. 
As  long  as  the  defendant's  actions  are  part  of  a  pattern  or 
policy  toward  employees  or  students,  or  particular  groups 
of  employees  or  students.  Rule  23(b)(2)  is  satisfied. 

Class  action  is  appropriate  within  the  meaning  of  this 
rule  even  if  the  challenged  conduct  affects  or  threatens  only 
one  or  few  members  of  the  class  if  the  conduct  is  based 
on  grounds  that  apply  generally  to  the  class.  For  exam- 


69.  343  F  Supp.  at  291.  Certification  was  also  proper  under  Rule 
23(b)(2).  See  343  E  Supp.  at  292  n.  32. 

70.  Senter.  532  E2d  at  525. 
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pie,  a  single  university  instructor  was  a  proper  represen- 
tative of  the  class  of  the  prospective  teachers  for  purposes 
of  challenging  a  loyalty  oath  statute.'" 

Rule  23(b)(2)  does  not  encompass  suits  in  which  the 
plaintiff  seeks  only  money  damages  to  compensate  for 
harm.'^  However,  monetary  claims  may  be  allowed  if  made 
incidentally  when  the  plaintiff  seeks  basic  injunctive  relief, 
and  damages  alone  may  be  awarded  if  the  action  was  prop- 
erly brought  under  (b)(2)  but  the  defendant's  subsequent 
conduct  has  rendered  the  claim  for  injunctive  relief  mean- 
ingless. For  example,  in  a  case  in  which  school  district 
adopted  new  practices  after  an  employment  discrimina- 
tion suit  was  filed  but  before  trial,  thus  making  injunctive 
or  declaratory  relief  unnecessary,''^  the  court  nevertheless 
certified  the  class,  reasoning  that  the  acts  of  the  defen- 
dant to  prevent  future  discrimination  did  not  correct  the 
harm  done  by  its  former  policies. 

Occasionally  Rule  23(b)(2)  has  served  as  the  basis  for 
denying  class  certification  in  suits  brought  by  handicapped 
plaintiffs.''*  In  a  Kansas  case  class  certification  was  denied 
to  plaintiffs  who  claimed  that  the  school  system  by  policy 
did  not  automatically  categorize  epilepsy  as  a  handicapping 
condition  and  therefore  made  little  effort  to  identify  epilep- 
tic children  to  determine  whether  they  had  special  educa- 
tion needs.'''  The  defendants  did  not  dispute  that  this  was 
their  policy  and  that  they  were  acting  on  ground  general- 
ly applicable  to  the  class  of  epileptic  children.  Seeking 
to  understand  the  effect  of  the  policy,  the  court  took  the 
motion  for  certification  under  advisement  and  conducted 
a  full  evidentiary  hearing  as  to  all  aspects  of  the  claim. 
The  defendants  asserted,  and  the  court  agreed,  that— even 
granting  the  truth  of  the  plaintiffs'  allegations— none  of 
the  plaintiffs'  constitutional  or  statutory  rights  had  been 
violated.  No  injunctive  or  declaratory  relief  was  appropriate 
with  respect  to  the  class  as  a  whole  as  required  by  Rule 
(b)(2),  since  special  rights  run  not  to  epileptic  children 
as  a  whole  but  only  to  those  who  require  special  educa- 
tion. Defendants'  duty  was  not  to  identify  all  epileptic 
children  but  to  identify  those  who  were  handicapped  within 
the  meaning  of  the  statute. 

3.  Rule  23(b)(3).  Rule  23(b)(3)  is  the  provision  under 
which  a  class  action  suit  that  seeks  damages  is  certified. 


71.  Gilmore  v.  James.  274  F.  Supp.  75  (N.D.  Tex.  1967),  affd.  389  U.S. 
572  (1968). 

72.  Eisen.  391  F.2d  at  564. 

73.  Arkansas  Educ.  Ass'n,  446  F.2d  at  768. 

74.  E.g. ,  Rettig,  94  F.R.D.  at  14-15  (any  action  by  the  school  board  was 
not  based  on  grounds  applicable  to  the  proposed  class  since  the  determina- 
tion whether  a  handicapped  child  needs  an  extended  school  year  is  purely 
an  individualized  decision). 

75.  Akers  v.  Bolton,  531  E  Supp.  300  (D.  Kan.  1981).  See  also  Adashunas, 
626  F.2d  at  604  (definition  of  class  was  so  amorphous  that  it  was  not  clear 
that  all  members  suffered  any  violation  that  warranted  relief). 


For  a  suit  to  qualify  under  this  rule,  the  court  must  find 
that  the  questions  of  law  or  fact  common  to  the  members  ( 
of  the  class  predominate  over  any  questions  affecting  on-  ^ 
ly  individual  members  and  that  a  class  action  is  superior 
to  other  available  methods  for  the  fair  and  efficient  ad- 
judication of  the  controversy.  Individual  notice  must  be 
sent  to  all  class  members  informing  them  of  their  right 
to  be  excluded  from  the  class  on  request.  The  general  rule 
is  that  plaintiffs  must  initially  bear  the  cost  of  notice  to 
all  members  whose  names  and  addresses  can  be  ascer- 
tained by  reasonable  efforts.''*  This  section  of  Rule  23  is 
very  rarely  used  in  suits  against  school  systems. 


Defendant  Class  Actions 

Class  actions  by  defendants  are  a  valuable  litigation 
tool  to  challenge  conduct  common  to  a  number  of 
autonomous  governmental  bodies.  Certification  of  a  defen- 
dant class  facilitates  the  administration  of  relief  and  may 
increase  its  scope.  Plaintiffs  in  education  suits  often  seek 
certification  of  a  defendant  class  of  school  districts.  Oc- 
casionally it  is  also  in  the  school  board's  interest  to  have 
several  boards  certified  as  a  class. 

The  court  in  PARC,^^  a  suit  challenging  the  Penn- 
sylvania statutes  that  excluded  retarded  children  from  public  i 
schools,  discussed  the  appropriateness  of  a  defendant  class.  \ 
The  interest  of  the  named  school  district  was  found  to 
reflect  the  interest  of  all  the  school  districts  in  the  state.  1 
Once  an  issue  was  decided  against  one  district,  all  others  ' 
would  be  bound  by  the  result  and  certification  under  Rule 
Cb)(l)  was  therefore  appropriate.  Certification  was  also  pro- 
per under  Rule  (b)(2),  since  the  plaintiffs  (the  party  that 
opposed  the  class  of  districts)  had  acted  in  such  a  way  (by 
being  retarded)  that  defendants  had  taken  action  against 
them  as  a  class  in  excluding  them  from  school. 

The  prerequisites  of  Rule  23(a)  apply  to  a  defendant  I 
class  in  the  same  way  as  they  apply  to  a  plaintiff  class.  I 
A  court  will  refuse  certification  of  defendants  if  any  pre- 
requisite to  certification  as  a  class  is  not  met.'*  In  Tijer- 
nia  V.  Henry,''^  in  which  the  relief  sought  included  the  reap- 
pointment of  local  boards  of  education  and  the  establish- 
ment of  bilingual  classes,  the  court  was  not  convinced  that 
the  named  defendant  would  fairly  and  adequately  repre-  | 
sent  the  class.  A  city  board  of  education  of  four  Anglo-  j 


76.  Eisen,  417  U.S.  at  178. 

77.  343  E  Supp.  at  291-92. 

78.  See  Samuel  v.  University  of  Pittsburgh,  56  F.R.D.  435  (W.D.  Pa. 
1972),  rev'd  on  other  grounds.  538  F2d  991  (3d  Cir.  1976). 

79.  48  F.R.D.  at  279. 
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Rules  of  Civil  Procedure 
Rule  23:  Class  Actions 


(a)  Prerequisites  to  a  Class  Action.  One 
or  more  members  of  a  class  may  sue  or 
be  sued  as  representative  parties  on  behalf 
of  all  only  if  (1)  the  class  is  so  numerous 
that  joinder  of  all  members  is  imprac- 
ticable, (2)  there  are  questions  of  law  or 
fact  common  to  the  class,  (3)  the  claims 
or  defenses  of  the  representative  parties 

I  are  typical  of  the  claims  or  defenses  of  the 
class,  and  (4)  the  representative  parties 

'  will  fairly  and  adequately  protect  the  in- 
terests of  the  class. 

(b)  Class  Actions  Maintainable.  An  ac- 
tion may  be  maintained  as  a  class  action 

;  if  the  prerequisites  of  subdivision  (a)  are 
'  satisfied,  and  in  addition; 

(1)  the  prosecution  of  separate  actions 
by  or  against  individual  members  of  the 
1  class  would  create  a  risk  of 
I  (A)  inconsistent  or  varying  adjudica- 
I  lions  with  respect  to  individual  members 
;  of  the  class  which  would  establish  incom- 
[  patible  standards  of  conduct  for  the  party 
I  opposing  the  class,  or 
.  (B)  Adjudications  with  respect  to  in- 
!  dividual   members  of  the  class  which 


would  as  a  practical  matter  be  dispositive 
'  of  the  interests  of  the  other  members  not 
parties  to  the  adjudications  or  substantially 
impair  or  impede  their  ability  to  protect 
their  interests;  or 

I  (2)  the  party  opposing  the  class  has 
I  acted  or  refused  to  act  on  grounds  general- 
ly applicable  to  the  class,  thereby  making 
appropriate  final  injunctive  reliefer  cor- 
responding declaratory  relief  with  respect 
to  the  class  as  a  whole;  or 
[  (3)  the  court  finds  that  the  questions  of 
'  law  or  fact  common  to  the  members  of  the 
class  predominate  over  any  questions  af- 
■  feeling  only  individual  members,  and  that 
a  class  action  is  superior  to  other  available 
methods  for  the  fair  and  efficient  adjudica- 
,  tion  of  the  controversy.  The  matters  per- 
tinent to  the  findings  include:  (A)  the  in- 
terest of  members  of  the  class  in  in- 
.  dividually  controlling  the  prosecution  or 


defense  of  separate  actions;  (B)  the  extent 
and  nature  of  any  litigation  concerning  the 
controversy  already  commenced  by  or 
against  members  of  the  class;  (C)  the 
desirability  or  undesirability  of  concen- 
trating the  litigation  of  the  claims  in  the 
particular  forum;  (D)  the  difficulties  likely 
to  be  encountered  in  the  management  of 
a  class  action. 

(c)  Determination  by  Order  Wliether 
Class  Action  to  be  Maintained:  Notice; 
Judgment;  Actions  Conducted  Partially  as 
Class  Actions. 

(1)  As  soon  as  practicable  after  the  com- 
mencement of  an  action  brought  as  a  class 
action,  the  court  shall  determine  by  order 
whether  it  is  to  be  so  maintained.  An 
order  under  this  subdivision  may  be  con- 
ditional, and  may  be  altered  or  amended 
before  the  decision  on  the  merits. 

(2)  In  any  class  action  maintained  under 
subdivision  (b)(3),  the  court  shall  direct 
to  the  members  of  the  class  the  best  notice 
practicable  under  the  circumstances,  in- 
cluding individual  notice  to  all  members 
who  can  be  identified  through  reasonable 
effort.  The  notice  shall  advise  each 
member  that  (A)  the  court  will  exclude 
him  from  the  class  if  he  so  requests  by  a 
specified  date;  (B)  the  judgment,  whether 
favorable  or  not,  will  include  all  members 
who  do  not  request  exclusion;  and  (C)  any 
member  who  does  not  request  exclusion 
may,  if  he  desires,  enter  an  appearance 
through  his  counsel. 

(3)  The  judgment  in  an  action  main- 
tained as  a  class  action  under  subdivision 
(b)(1)  or  (b)(2),  whether  or  not  favorable 
to  the  class,  shall  include  and  describe 
those  whom  the  court  finds  to  be  members 
of  the  class.  The  judgment  in  an  action 
maintained  as  a  class  action  under  sub- 
division (b)(3),  whether  or  not  favorable 
to  the  class,  shall  include  and  specify  or 
describe  those  to  whom  the  notice  provid- 
ed in  subdivision  (c)(2)  was  directed,  and 
who  have  not  requested  exclusion,  and 


whom  the  court  finds  to  be  members  of 
the  class. 

(4)  When  appropriate  (A)  an  action  may 
be  brought  or  maintained  as  a  class  ac- 
tion with  respect  to  particular  issues,  or 
(B)  a  class  may  be  divided  into  subclasses 
and  each  subclass  treated  as  a  class,  and 
the  provisions  of  this  rule  shall  then  be 
construed  and  applied  accordingly. 

(d)  Orders  in  Conduct  of  Actions.  In  the 
conduct  of  actions  to  which  this  rule  ap- 
plies, the  court  may  make  appropriate 
orders:  (1)  determining  the  course  of  pro- 
ceedings or  prescribing  measures  to  pre- 
vent undue  repetition  or  complication  in 
the  presentation  of  evidence  or  argument; 
(2)  requiring,  for  the  protection  of  the 
members  of  the  class  or  otherwise  for  the 
fair  conduct  of  the  action,  that  notice  be 
given  in  such  manner  as  the  court  may 
direct  to  some  or  all  of  the  members  of 
any  step  in  the  action,  or  of  the  proposed 
extent  of  the  judgment,  or  of  the  oppor- 
tunity of  members  to  signify  whether  they 
consider  the  representation  fair  and  ade- 
quate, to  intervene  and  present  claims  or 
defenses,  or  otherwise  to  come  into  the 
action;  (3)  imposing  conditions  on  the 
representative  parties  or  on  intervenors; 
(4)  requiring  that  the  pleadings  be  amend- 
ed to  eliminate  therefrom  allegations  as  to 
representation  of  absent  persons,  and  that 
the  action  proceed  accordingly;  (5)  deal- 
ing with  similar  procedural  matters.  The 
orders  may  be  combined  with  an  order 
under  Rule  16,  and  may  be  altered  or 
amended  as  may  be  desirable  from  time 
to  time. 

(e)  Dismissal  or  Compromise.  A  class 
action  shall  not  be  dismissed  or  com- 
promised without  the  approval  of  the 
court,  and  notice  of  the  proposed 
dismissal  or  compromise  shall  be  given 
to  all  members  of  the  class  in  such  man- 
ner as  the  court  directs.  As  amended  Feb. 
28,  1966,  eff.  July  1,  1966. 
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Americans  and  one  Spanish-American  was  not  an  adequate 
representative  of  a  class  of  all  local  school  boards  in  the 
state,  some  of  which  were  composed  predominately  of 
Spanish-Americans. 

In  a  Seventh  Circuit  case,  the  court  denied  certifica- 
tion to  a  defendant  class  of  school  systems  as  well  as  to 
a  plaintiff  class  of  learning-disabled  children'"  on  the 
grounds  that  the  named  local  education  agency  was  not 
an  adequate  representative  because  of  the  diverse  nature 
of  the  relationship  between  handicapped  children  and  the 
various  local  agencies. 

All  members  of  a  defendant  class  will  be  bound  by 
the  judgment,  and  there  is  no  opportunity  for  an  individual 
to  remove  himself  from  the  class.  Therefore  members  of 
a  defendant  class  must  be  alert  to  the  possibility  that  the 
plaintiff  has  selected  a  weak  representative  for  the  class. 
At  any  time  after  certification,  class  members  may 
challenge  the  adequacy  of  the  representation.  If  the  court 
is  convinced  that  the  concern  is  well  founded,  it  may  decer- 
tify the  class,  redefine  the  class  to  restrict  the  effect  of 
the  judgment,  require  some  form  of  additional  represen- 
tation for  class  members  with  conflicting  interests,  or  per- 
mit additional  representation  by  other  members  of  the 
class." 


80.  Adashunas.  626  F.2d  at  605. 

81.  Lawless,  Class  Actions,  in  2  Current  Problems  in  Federal  Civil 
Practice  595  (1979). 


Summary 


iin-| 


If  a  suit  is  brought  as  a  class  action,  either  the  plain- 
tiff or  the  defendant  may  move  to  uphold  class  certi-j 
fication.*^  If  neither  one  moves  for  a  determination,  thejl) 
court  on  its  own  motion  decides  whether  the  action  m^  li 
be  maintained  as  a  class  suit.'^  Certification  should  beiij 
granted  by  the  trial  court  only  if  the  court  is  satisfied  that  i A 
all  prerequisites  have  been  met.  The  Supreme  Court  hasjJ 
stated  that  careful  attention  to  the  requirements  of  Ruleiu 
23  is  "indispensable."*"  However,  as  Justice  Douglas  ji 
pointed  out,  "It  is  undoubtedly  true  many  federal  district  jfl 
judges  have  been  careless  in  their  dealings  with  class  ac-jl 
tions,  and  have  felled  to  comply  carefully  with  the  technical  i 
requirements  of  Rule  23."*' 


82.  7A  C.  Wright  and  A.  Miller,  Federal  Practice  and  Pro- 
Civil  §  1785  (1972). 

83.  Senter.  532  F2d  at  520.  See  Frankel,  Some  Preliminary  Observa- 
tions Concerning  Civil  Rule  23.  43  FR.D.  39,  40-41  (1967).  See  generally, 
}.  Moore,  supra  note  32,  <fl 23.50. 

84.  East  Texas  Motor  Freight,  431  U.S.  at  405. 

85.  Board  of  School  Comm'rs  v.  Jacobs,  420  U.S.  at  133  (Douglas,  J.,  1 
dissenting).  j 


CLEARINGHOUSE 


Benjamin  B.  Sendor,  Editor 


NONRENEWAL  OF  PROBATIONARY  TEACHERS. 

Vail  V.  Board  of  Education,  706  F.2d  1435  (7th  Cir.  1983). 

Facts:  The  Paris  (Illinois)  school  board  sought  to  per- 
suade Jesse  Vail,  a  supervisor  of  recreation  at  a  state  cor- 
rectional center  in  Joliet  for  the  past  ten  years,  to  take  a 
job  as  coach  and  athletic  director  in  the  Paris  school  system. 
During  the  negotiations.  Vail  asked  for  a  multi-year  con- 
tract. The  search  committee  told  him  that  the  contract  term, 
could  be  set  only  by  the  full  board  and  that  the  committee 
could  make  no  commitment  beyond  one  year.  There  is  con- 
flicting evidence  concerning  whether  the  board,  in  the 
meeting  at  which  it  decided  to  offer  a  one-year  contract. 


would  assure  Vail  of  two  years  of  employment.  The  board 
instructed  the  superintendent  to  offer  Vail  a  one-year  con- 
tract, and  there  is  some  evidence  that  he  was  to  explain 
the  board's  intention  to  renew  the  contract  at  the  end  of 
the  first  year.  Vail  accepted  a  one-year  contract. 

At  the  end  of  the  first  year,  the  board  voted  not  to 
renew  the  contract.  Instead  of  suing  on  the  basis  of  a 
breached  implied  contract  in  state  court.  Vail  brought  a 
suit  in  federal  district  court  under  the  Civil  Rights  Act  (42 
U.S.C.  §  1983)  alleging  that,  in  not  being  re-employed, 
he  had  been  denied  a  constitutionally  protected  property 
interest.  The  board's  position  was  that  Vail  had  no  more 
than  a  subjective  expectation  of  continued  employment. 


When  the  trial  court  awarded  Vail  damages  for  an  unlawful 
termination,  the  board  appealed  to  the  Seventh  Circuit 
Court  of  Appeals. 

Holding:  The  court  of  appeals  affirmed  in  a  split  deci- 
sion. It  found  that  Vail  had  a  promise  of  employment  for 
two  years  and  affirmed  the  trial  court's  finding  that  the 
board  had  deprived  Vail  of  a  "legitimate  expectation  of 
continued  employment  in  terminating  him  without  cause 
before  the  expiration  of  his  employment  period."  This 
deprivation,  the  court  said,  was  "a  violation  of  due  pro- 
cess and  actionable  under  the  Civil  Rights  Act."  It  noted 
that  the  Supreme  Court  has  made  clear  that  property  in- 
terests are  not  limited  by  rigid,  technical  forms,  noting  that 
the  Court  had  found  that  an  implied  contract  constitutes 
a  protected  property  interest.  The  circuit  court  also  re- 
jected the  board's  contention  that  there  was  no  evidence 
of  an  implied  employment  contract,  saying  that  the  prom- 
ises Vail  had  received  constituted  an  implied  contract. 

The  Supreme  Court  has  agreed  to  review  this  case  [52 
U.S.L.W.  3230  (Oct.  5,  1983)],  which  is  important  for  two 
reasons.  First,  it  raises  the  question  of  the  extent  to  which 
the  federal  courts  will  be  the  place  where  public  employ- 
ment contracts  are  litigated.  Second,  it  considers  again  the 
Roih/Sindermann  issue  of  when  a  renewal  of  a  short-term 
contract  may  become  a  constitutionally  protected  proper- 
ty interest. 


"domicile  requirement  for  TUmON-FREE 
EDUCATION.  Harris  v.  Hall.  572  F.  Supp.  1054 
kE.D.N.C.  1983). 

;  Facts:  A  New  York  resident  sent  her  son  to  live  tem- 
porarily with  his  great-aunt,  Harris,  a  North  Carolina  resi- 
dent. The  mother  retained  legal  custody  of  the  boy  dur- 
ing his  temporary  residence  in  North  Carolina.  When  Har- 
ris sought  to  enroll  him  in  elementary  school  in 
Cumberland  County,  the  principal  denied  admission 
because  Harris  was  not  his  parent  or  legal  custodian.  The 
child  later  was  admitted  after  Harris  paid  tuition  of  $150. 
Harris  then  sued  the  Cumberland  County  Board  of  Educa- 
tion, asserting  that  the  tuition  and  custody  or  guardian- 
ship policies  violated  the  boy's  rights  to  equal  protection, 
due  process,  free  association,  and  interstate  travel. 

Holding:  The  court  upheld  the  school  board  policies. 
It  found  that  an  admission  policy  based  on  custody  or  guar- 
dianship was  a  legitimate  way  of  ensuring  that  school  of- 
ficials have  reliable  contact  with  an  adult  with  whom  they 
can  work  effectively  regarding  a  student's  education, 
liiscipiine,  and  medical  needs.  Relying  on  the  recent  U.S. 
ISupreme  Court  decision  in  Martinez  v.  Bynum  [103  S.  Ct. 
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1838  (1983)],  the  court  ruled  that  the  tuition  policy  and 
its  enabling  statutes  (G.S.  115C-366  and  -366.1)  are  also 
constitutional.  The  court  explained  that  under  Martinez, 
a  state  may  limit  free  access  to  public  services  to  residents 
or  domiciliaries.  Such  restrictions  rationally  relate  the 
availability  of  free  services  to  a  locality's  tax  base,  which 
finances  the  services  and  facilitates  effective  planning. 


SCHOOL  BOARD  TORT  LIABILITY.  Plemmons  v. 
City  ofGastonia,  62  N.C.  App.  470,  302  S.E.2d  905 
(1983). 

Facts:  A  child  was  injured  when  he  fell  eight  feet  from 
a  school  gymnasium's  bleachers  to  the  floor.  When  the 
injury  occurred,  the  Gaston  County  school  board  had 
leased  the  gymnasium  to  the  City  ofGastonia.  The  child, 
through  a  guardian  ad  litem,  brought  a  tort  action  in 
superior  court  against  the  school  board  and  the  city  for 
injuries  suffered  in  the  fall.  The  superior  court  dismissed 
the  suit  on  the  defendants'  motion  for  summary  judgment, 
and  the  plaintiff  appealed. 

Holding:  The  Court  of  Appeals  affirmed  the  dismissal 
as  to  the  school,  but  reversed  it  as  to  the  city.  The  court 
explained  that  the  plaintiffs  claim  against  the  school  board 
was  barred  by  G.S.  115C-524(b),  which  immunizes  a  school 
board  from  liability  for  personal  injury  suffered  on  school 
property  during  nonschool  use  of  the  property.  With  respect 
to  the  city,  the  superior  court  judge  had  dismissed  the  claim 
for  failure  to  give  proper  notice  under  former  G.S.  1-539.15. 
That  statute,  since  repealed,  required  a  plaintiff  to  give 
notice  of  a  tort  or  contract  claim  to  a  city  within  six  months 
after  the  claim  arose.  The  trial  judge  ruled  that  the  notice 
of  the  claim  given  to  the  city  was  not  legally  effective 
because  notice  could  be  given  only  by  a  guardian  ad  litem 
and  the  guardian  ad  litem  in  this  case  was  appointed  on 
the  same  day  the  suit  was  filed.  The  Court  of  Appeals  re- 
jected that  strict  application  of  G.S.  1-539.15,  holding  that 
any  form  of  reasonably  accurate  and  timely  information, 
from  a  variety  of  sources,  would  provide  legally  adequate 
notice  to  the  city. 


ALCOHOL  CONSUMPTION  DURING  SCHOOL 
HOURS  IS  NOT  BASIS  FOR  DISCHARGE  UNLESS 
EXCESSIVE.  Faulkner  v.  New  Bem-Cmven  County  Board 
of  Education,  -N.C.  App.-,  309S.E.2d  548  (N.C.  App. 
1983). 

Facts:  Faulkner,  a  seventh-grade  language  arts  teacher, 
had  been  detected  at  different  times  over  a  two-year  period 
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with  the  odor  of  alcohol  on  his  breath  during  instructional 
hours.  His  principal,  two  students,  a  parent,  and  a  teacher 
had  reported  the  smell  of  alcohol  on  his  breath  while  he 
was  engaged  in  school  duties.  The  superintendent  sought 
to  discharge  him  under  G.S.  115C-325(e)(l)(0,  which 
authorizes  dismissal  for  "habitual  or  excessive  use  of 
alcohol."  Other  charges  were  also  made,  including  ex- 
cessive absences,  which  the  school  said  constituted  failure 
to  fulfill  the  duties  imposed  on  teachers  by  state  statutes. 
Faulkner  requested  that  an  outside  panel  review  the 
charges;  the  panel  unanimously  found  that  the  superinten- 
dent's charges  were  not  true  and  substantiated.  The 
superintendent  then  recommended  that  the  school  board 
discharge  Faulkner,  who  requested  a  hearing  before  the 
board.  After  the  hearing,  the  board  unanimously  voted  to 
dismiss,  and  the  teacher  sued.  The  state  trial  court  affirmed 
the  board's  action,  and  Faulkner  appealed. 

Holding:  The  Court  of  Appeals  reversed.  Applying 
the  "whole  record"  test  of  the  Administrative  Procedure 
Act  (G.S.  150A-151),  it  found  that  the  testimony  of  alcohol 
on  the  teacher's  breath  by  "four"  people  (five  are  listed 
in  the  court's  opinion)  over  a  two-year  span  did  not  meet 
the  statutory  standard  that  the  use  of  alcohol  be  habitual 
or  excessive.  The  court  said  that  Webster's  Dictionary 
defines  "excessive"  as  "characterized  by  or  present  in  ex- 
cess; .  .  .  very  large,  great  or  numerous"  and  defines 
"habitual"  as  "doing,  practicing,  or  acting  in  some  man- 
ner by  force  of  habit."  After  considering  the  whole  record, 
which  included  testimony  from  several  teachers  who  said 
they  had  never  smelled  alcohol  on  Faulkner's  breath,  the 
court  found  the  board's  conclusion  that  the  teacher  was 
a  "habitual  or  excessive  user  of  alcohol"  to  be  unsupported. 
It  then  observed  that  "if  the  charge  was  drinking  during 
duty  hours  the  decision  would  be  otherwise;  but,  of  course, 
the  Legislature  has  not  seen  fit  to  make  that  a  ground  for 
discharging  career  teachers."  In  other  words,  the  statute 
does  not  prohibit  drinking  during  duty  hours  unless  it  is 
habitual  or  excessive.  The  court  did  not  expressly  address 
whether  drinking  on  campus  would  satisfy  other  criteria 
for  dismissal— such  as  immorality,  neglect  of  duty,  and 
insubordination.  However,  the  court's  holding  in  the 
teacher's  fevor  implies  that  mere  drinking  on  campus  would 
not  satisfy  those  criteria. 

The  court  also  rejected  the  charge  of  excessive 
absences  and  ordered  Faulkner  reinstated  with  back  pay. 


INADEQUATE  PERFORMANCE  AS  A  BASIS  FOR 
DISCHARGE.  Nestler  v.  Chapel  Hill/Carrboro  School 
Board,  No.  81  CVS  1006  (N.C.  App.  1984). 

Facts:  Nestler,  a  chemistry  teacher  at  Chapel  Hill  High 
School,  had  received  some  poor  evaluations  during  his  pro- 


bationary teaching  period  but  nevertheless  was  granted 
tenure.  After  Nestler  had  taught  at  Chapel  Hill  High  for 
seven  years,  a  new  high  school  principal  evaluated  his  per- 
formance as  "fair"  and  placed  him  on  conditional  status. 
Two  other  administrators  evaluated  Nestler's  performance 
and  concurred  with  the  low  rating.  (A  rating  of  fair  in 
public  school  teacher  evaluations  is  very  low.)  In  1980, 
the  principal  raised  his  rating  "to  between  satisfactory  and 
fair,"  but  Nestler  was  continued  on  conditional  status;  one 
year  later  the  principal  recommended  that  he  be  dismiss- 
ed for  "inadequate  performance"  under  G.S. 
115C-325(e)(l)(a).  The  superintendent  concurred  and 
charged  Nestler  with  inadequate  performance.  An  outside 
panel  heard  the  evidence  on  the  charges  and  concluded 
that  they  were  not  substantiated.  Still,  the  superintendent 
recommended  dismissal  to  the  school  board,  which,  after 
a  hearing,  voted  to  dismiss. 

Nestler  sued  in  state  court,  which  found  that  the 
board's  charge  was  unsupported  by  substantial  evidence 
and  that  the  "inadequate  performance"  standard  was  un- 
constitutionally vague. 

Holding:  The  North  Carolina  Court  of  Appeals  re- 
versed. It  first  reviewed  the  conflicting  evidence  and  con-" 
eluded  that  the  testimony  of  the  three  administrators  was 
sufficient  to  prove  inadequate  performance.  It  also  noted 
that  while  the  charge  of  inadequate  performance  inevitably  i 
requires  subjective  judgments  by  administrators  and  board  I 
members,  the  subjective  nature  of  the  evaluation  does  not 
make  it  improper.  It  said  that  the  superior  court  had  wrong- 
ly substituted  its  judgment  for  that  of  the  school  board. 
Furthermore,  the  board  was  not  bound  by  the  principal's 
higher  1980  evaluation  and  could  still  find  the  teacher's 
performance  to  be  inadequate. 

The  appeals  court  also  rejected  the  trial  court's  novel 
conclusion  that  the  statute  was  void  for  vagueness.  The 
standard  for  a  statute  to  be  void  for  vagueness  is  that  it 
must  be  so  vague  and  uncertain  "that  a  person  cannot  deter- 
mine its  meaning  and,  therefore,  cannot  determine  how 
to  order  his  behavior  to  meet  its  dictates."  "Inadequate! 
performance,"  the  court  said,  is  a  term  that  a  person  of! 
ordinary  understanding  can  comprehend  in  regard  to  how  i 
he  is  required  to  perform.  In  this  case,  Nestler  had  beenj 
told  several  times  that  his  poor  teaching  methods  made  i 
his  performance  inadequate.  The  court  found  that  he  hadj 
been  given  an  objective  standard  by  which  "a  person  of  i 
ordinary  understanding  could  determine  how  he  mustj 
comply."  j 


RELEASE  TIME  FOR  HOME  INSTRUCTION.  At- 
torney General's  Opinion,  September  28,  1983. 

Facts:  The  parents  of  a  school  child  asked  the  local 


school  superintendent  to  release  him  from  school  for  half 
iof  each  school  day  to  permit  them  to  teach  him  at  home 
during  that  time.  The  superintendent  asked  the  Attorney 
General  for  his  legal  opinion  about  the  request. 

'  Opinion:  The  parent's  proposal  would  violate  G.S. 
|115C-378.  which  requires  parents  to  "cause"  their  children 
to  attend  school  full  time  and  bars  home  instruction  as 
a  method  of  complying  with  the  compulsory  education 
statute. 


AGE  RANGE  FOR  SPECIAL  EDUCATION.  Informal 
Attorney  General's  Opinion,  October  3,  1983. 

Facts:  G.S.  115C-366(a)  entitles  all  students  to  attend 
public  school  until  graduation  or  until  the  student  reaches 
'the  age  of  21.  whichever  occurs  earlier.  G.S.  115C-1(J7  and 
1-110  require  the  state  to  provide  a  "free  appropriate  public 
education"  to  "children  with  special  needs."  However,  G.S. 
115C-109  limits  the  age  range  of  "children  with  special 
needs"  to  children  between  the  ages  of  five  and  18  years 
old.  Does  G.S.  115C-109  relieve  the  state  of  its  duty  to 
i£ducate  handicapped  children  between  the  ages  of  18  and 
121  years  old? 

I  Opinion:  Both  state  and  federal  law  preclude  such  an 
Binterpretation  of  G.S.  115C-109.  Article  IX,  Section  2,  of 
lithe  North  Carolina  Constitution  and  G.S.  115C-106 
'guarantee  handicapped  and  nonhandicapped  children  equal 
access  to  public  educational  services.  The  policy  of  equality 
set  forth  in  G.S.  115C-106  expressly  applies  to  children  be- 
Itween  18  and  21  years  old.  G.S.  115C-109  should  not  be 
interpreted  to  violate  the  constitutional  rights  of  children 
pr  to  conflict  with  the  intent  expressed  by  the  General 
Assembly  in  G.S.  115C-106.  The  Education  of  All  Han- 
dicapped Children  Act  [specifically  20  U.S.C.  §  1412(2)(B)] 
conditions  federal  aid  for  special  education  on  the  recip- 
ient state's  guarantee  to  provide  a  free  appropriate  public 
education  to  all  handicapped  children  between  the  ages 
of  three  and  21.  Thus,  to  comply  with  state  law  and  to  re- 
main eligible  for  federal  special  education  aid,  the  state 
must  provide  a  free  appropriate  public  education  to  han- 
dicapped students  until  they  graduate  or  reach  the  age  of 
^1,  whichever  occurs  first. 


DISPOSITION  OF  SCHOOL  PROPERTY.  Informal  Ai- 
•orney  General's  Opinion,  October  13,  1983. 

Facts:  G.S.  160A-274  permits  local  governmental  units, 
ncluding  school  districts,  to  agree  with  other  local  govem- 
[iTiental  units  to  lease  to,  lease  from,  sell,  buy,  or  jointly 
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use  real  or  personal  property  "upon  such  terms  and  con- 
ditions" as  the  units  deem  wise,  with  or  without  considera- 
tion. Must  such  units  satisfy  the  requirements  of  public 
notice  and  hearing  contained  in  Article  12  of  G.S.  Ch.  160A 
to  take  part  in  such  transactions? 

Opinion:  Overruling  the  formal  Attorney  General's 
opinion  of  January  9,  1980  [49  N.C.A.G.  91],  this  Attorney 
General's  opinion  states  that  those  requirements  do  not  ap- 
ply to  transactions  under  G.S.  160A-274.  Article  12  of  G.S. 
Chapter  160A  deals  generally  with  the  disposition  of  pro- 
perty by  cities  and  towns.  G.S.  160A-266  through  -272 
prescribe  procedures  for  such  disposition,  but  those  sec- 
tions contemplate  the  sale  or  lease  of  property  to  parties 
other  than  local  governmental  units.  By  granting  broad 
authority  in  G.S.  160A-274  to  local  governments  to  dispose 
of  property  to  other  such  units,  the  General  Assembly  in- 
tended to  encourage  such  transactions  and  not  to  impose 
public  notice  and  hearing  requirements.  If  the  legislature 
intended  to  impose  such  conditions,  it  could  have  made 
its  intent  clear— as  it  did,  for  example,  in  G.S.  160A-277 
by  imposing  that  requirement  on  conveyances  of  property 
to  volunteer  fire  departments  and  rescue  squads.  The  At- 
torney General  interprets  the  legislature's  silence  about  such 
conditions  in  G.S.  160A-274  as  expressing  its  intent  not 
to  impose  those  conditions  on  transactions  authorized  by 
that  section. 


CONTROL  BY  COUNTY  COMMISSIONERS  OVER 
SCHOOL  BOARD  BUDGET.  Informal  Attorney 
General's  Opinion,  January  10,  1984. 

Facts:  The  attorneys  for  a  local  school  board  asked 
the  Attorney  General  the  following  questions  about  the 
degree  of  control  that  county  commissioners  are  authorized 
to  exercise  over  the  school  board  budget: 

(1)  When  they  receive  the  school  board's  budget  re- 
quest, to  what  extent  may  the  county  commissioners  dic- 
tate the  use  that  the  school  board  may  make  of  funds  in 
the  current  expense  budget? 

(2)  When  the  school  board  submits  its  current  expense 
budget  request  to  the  county  commissioners,  to  what  ex- 
tent may  the  county  commissioners  delete  items  from  this 
budget  request? 

(3)  When  the  school  board  submits  its  budget  to  the 
county  commissioners  for  approval,  to  what  extent  may 
the  county  commissioners  dictate  the  use  of  capital  outlay 
ftinds? 

(4)  When  the  school  board  submits  its  budget  request 
to  the  county  commissioners,  to  what  extent  may  the  county 
commissioners  delete  a  line  item  from  the  capital  outlay 
budget? 

(5)  Once  the  county  commissioners  approve  the  budget 
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of  the  school  board,  to  what  extent  may  they  later  dictate 
changes  in  that  budget? 

(6)  Once  the  county  commissioners  have  approved  the 
school  board's  budget  request,  to  what  extent  may  they 
unilaterally  add  funds  to  the  school  board's  budget? 

Opinion: 

(1)  G.S.  115C-429(b)  authorizes  county  commissioners 
to  exercise  two  forms  of  control  over  the  local  current  ex- 
pense budget.  First,  they  may  determine  the  total  amount 
of  the  appropriation.  Second,  they  may  allocate  some  or 
all  of  their  current  expense  appropriation  by  purpose  and 
function.  The  second  form  of  control  relates  to  the  degree 
of  detail  with  which  they  may  control  school  board  use 
of  funds.  The  uniform  budget  format  lists  four  current  ex- 
pense purposes:  instructional  programs,  supporting  ser- 
vices programs,  community  service  programs,  and  non- 
programmed  charges.  Each  purpose  is  further  divided  into 
functions.  For  example,  the  instructional-programs  pur- 
pose contains  six  functions,  including  regular  and  special 
instructional  programs.  Finally,  each  function  consists  of 
line-item  objects  of  expenditure,  such  as  salaries  and  fringe 
benefits.  While  the  county  commissioners  may  impose 
restrictions  on  school  board  spending  in  regard  to  purpose 
or  function,  they  may  not  further  impose  restrictions  on 
specific  line  items. 

(2)  Since  the  county  commissioners  may  not  control 
the  school  board  budget  to  the  level  of  line  items,  they 
may  not  direct  a  school  board  to  limit  expenditures  within 
a  given  function  to  specified  line  items,  to  refrain  from 
spending  money  on  a  particular  line  item,  or  otherwise 
to  limit  its  line-item  spending  discretion.  For  example,  the 
county  commissioners  may  not  impose  a  condition  on  its 
approval  of  the  school  board  budget  that  none  of  the  ap- 
proved money  be  used  for  teacher  supplements  that  had 
not  been  paid  in  previous  years. 

(3)  G.S.  115C-429(b)  permits  the  county  commis- 
sioners to  approve  capital  outlay  expenditures  on  the  basis 
of  individual  capital  projects;  thus  they  may  exercise  more 
control  over  capital  expense  than  over  the  local  current 
expense  fund. 

(4)  The  control  that  G.S.  115C^29(b)  gives  county 
commissioners  over  individual  capital  projects  permits 
them  to  delete  requests  for  individual  capital  projects  from 
the  school  board  budget. 

(5)  G.S.  159-15  authorizes  county  commissioners  to 
amend  their  budget  ordinance,  but  two  other  statutes  limit 
that  authority  with  respect  to  the  school  board  budget.  First, 
G.S.  159-13(9)  prohibits  the  county  commissioners  from 
reducing  school  appropriations  after  they  adopt  the  coun- 
ty budget  ordinance  unless  (a)  the  school  board  consents 
to  the  reduction,  or  (b)  economic  conditions  require  a 
general  reduction  in  county  spending.  Second,  the  Attorney 
General  believes  that  G.S.  115C-*29(b),  explained  above. 


limits  the  county  commissioners'  degree  of  control  over 
which  expenditures  will  be  increased  or  decreased  by 
amendment.  That  is,  the  county  commissioners'  power  to 
allocate  is  no  greater  when  they  amend  appropriations 
already  made  than  when  they  first  make  the  appropriations. 

The  school  board  is  also  authorized  to  amend  its 
budget.  Three  kinds  of  amendments  by  the  school  board 
must  have  the  county  commissioners'  approval:  (a)  G.S. 
115C-433(b)(i)  requires  their  commissioners'  approval  for 
an  amendment  that  increases  or  decreases  an  appropria- 
tion for  acquiring  real  property  or  building  or  repairing 
school  buildings  if  they  allocated  funds  by  purpose,  func- 
tion, or  project;  (b)  G.S.  115C^33(b)(ii)  requires  the  com- 
missioners' approval  for  any  change  of  25  per  cent  or  more 
in  an  appropriation  for  a  particular  purpose  or  function 
if  they  have  allocated  funds  by  purpose  or  function  (the 
commissioners  may  specify  a  smaller  range  of  unrestricted 
school  board  discretion,  but  not  smaller  than  10  per  cent); 
and  (c)  regardless  of  whether  and  how  the  commissioners 
allocate  money,  G.S.  115C-433(d)  requires  their  approval 
for  any  school  board  amendment  that  transfers  money  be- 
tween the  local  current  expense  and  capital  outlay  funds. 

The  opinion  provides  five  examples  of  how  the  law 
governing  authority  over  school  budget  amendments 
operates: 

(a)  The  commissioners  may  unilaterally  add  money 
to  the  school  board  budget,  but  money  added  to  the  local 
current  expense  budget  may  be  allocated  only  by  purpose 
or  function. 

(b)  If  the  commissioners  have  not  allocated  money, 
the  school  board  may  freely  amend  its  own  budget  to 
transfer  funds  mthin  either  the  local  current  expense  fund 
or  the  capital  outlay  fund. 

(c)  The  school  board  may  not  amend  its  budget  to 
transfer  money  between  the  local  current  expense  fund  and 
the  capital  outlay  fund  without  the  commissioners'  ap- 
proval, regardless  of  whether  or  how  they  have  allocated 
money. 

(d)  The  school  board  may  amend  its  budget  to  change 
line-item  expenditures  within  a  given  function  in  the  local 
current  expense  fund  without  the  commissioners'  approval, 
regardless  of  whether  or  how  they  have  allocated  money. 

(e)  If  the  commissioners  allocated  local  current  ex- 
pense money  to  particular  functions  and  the  school  board 
wishes  to  transfer  some  of  that  money  between  two  of  those 
functions,  it  may  do  so  without  the  commissioners'  ap- 
proval as  long  as  the  change  does  not  increase  or  decrease 
the  money  allocated  to  either  function  by  25  per  cent  or 
more  (or  by  a  lesser  percentage,  no  smaller  than  10  per 
cent,  specified  in  the  county  budget  ordinance). 

(6)  The  county  commissioners  may  unilaterally  add 
funds  to  the  school  board  budget,  but  G.S.  115C-429(b) 
limits  the  degree  to  which  they  may  dictate  the  use  of  that 
money. 


